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OPINION 

 [*818]   [**925]  SUPPLEMENTAL OPINION 

Per Curiam: This case requires us to review recent 
school finance legislation to determine whether it com-
plies with our January 3, 2005, opinion and brings the 
state's school financing formula into compliance with 
Article 6, § 6 of the Kansas Constitution. We hold that it 
does not. 
 
FACTS  

In our January opinion, this court reversed the dis-
trict court in part and affirmed in part, agreeing that the 
legislature had failed to make suitable provision for fi-
nance of the public school system  [*819]  and, thus, had 
failed to meet the burden imposed by Article 6, § 6 of the 
Kansas Constitution. Montoy v. State, 278 Kan. 769, 102 
P.3d 1160 (2005) (Montoy II). Among other things, we 
held that the Kansas School District Finance and Quality 
Performance Act (SDFQPA), K.S.A. 72-6405 et seq., as 
funded, failed to provide suitable finance for students in 
middle-sized and large [***5]  districts with a high pro-
portion of minority and/or at-risk and special education 
students; some school districts were being forced to use 
local option budgets (LOB) to finance a constitutionally 
adequate education, i.e, suitable education; the SDFQPA 
was not based upon actual costs, but rather on former 
spending levels and political compromise; and the failure 
to perform any cost analysis distorted the low-
enrollment, special education,  [**926]  vocational edu-
cation, bilingual, and at-risk student weighting factors. 

We further held that among the critical factors for 
the legislature to consider in achieving a suitable formula 
for financing education were "equity with which the 
funds are distributed and the actual costs of education, 
including appropriate levels of administrative costs." We 
provided this guidance because "the present financing 
formula increases disparities in funding, not based on a 
cost analysis, but rather on political and other factors not 
relevant to education." We also held that "increased 
funding will be required." Montoy II, 278 Kan. at 775. 

We stayed the issuance of the mandate to allow the 
legislature a reasonable time to correct the constitutional 
[***6]  infirmity in the then existing financing formula. 
Rather than suspend the funding of education, we or-
dered that the present financing formula and funding 
would remain in effect until the court took further action, 
noting: "The legislature, by its action or lack thereof in 
the 2005 session, will dictate what form our final reme-
dy, if necessary, will take." We set a deadline of April 
12, 2005. Montoy II, 278 Kan. at 776. 

The legislature timely responded by enacting 2005 
House Bill 2247 on March 30, 2005, which was modified 
by 2005 Senate Bill 43, passed during the veto session 
(collectively H.B. 2247). The Governor allowed the bill 
to become law without her signature, and the new legis-
lation was delivered to this court. 

 [*820]  On April 15, 2005, we issued an order 
which, among other things, directed the parties to file 
briefs addressing "whether the financing formula, as 
amended by H.B. 2247, meets the legislature's constitu-
tional burden to 'make suitable provision for finance' of 
the public schools." 

The parties were first directed to address 10 specific 
components of the financing formula. With respect to 
each of the components, as well as to the formula as a 
whole, the [***7]  parties were asked to address our spe-
cial concern as to whether the actual costs of providing a 
suitable education was considered and whether H.B. 
2247 exacerbates and/or creates funding disparities 
among the districts. 

Second, the parties were asked to address whether 
additional fact-finding would be necessary, and, if so, 
how that fact-finding should be pursued. 

Third, the parties were asked to address what reme-
dial action should be ordered and on what timetable in 
the event the court concludes, without additional fact-
finding, that the financing formula, as amended by H.B. 
2247, is still unconstitutional. 

The parties were ordered to appear before this court 
on May 11, 2005, to show cause why the court should or 
should not find that H.B. 2247 complied with our Janu-
ary opinion. We recognized that the burden of proof had 
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been on the plaintiffs to show that the SDFQPA, as it 
existed at the time of the filing of the action herein, was 
constitutionally infirm. We held that because the plain-
tiffs had prevailed, the burden of proof had "shifted to 
the defendants to show that the legislature's action has 
resulted in suitable provision for the financing of educa-
tion as required by Article [***8]  6, § 6." 

Pursuant to our April order, the defendants, State of 
Kansas (State) and the Board of Education members and 
Commissioner of Education (Board), filed separate 
briefs. The plaintiffs filed a response brief. Ten amici 
curiae briefs were filed. Oral arguments were heard by 
this court on May 11, 2005. 

We must now decide if H.B. 2247 remedies the 
SDFQPA infirmities identified in our January opinion 
and thus makes suitable provision for financing of educa-
tion as mandated by Article 6, § 6  [*821]  of the Kansas 
Constitution. To do that, we first need to identify the 
changes H.B. 2247 makes in the SDFQPA. 

H.B. 2247 modifies the school finance system in 
several ways. First, it alters the Base State Aid Per Pupil 
(BSAPP) and several of the weightings and other factors 
that affect the formula. It increases bilingual and at-risk 
weightings; it eliminates correlation weighting; it pro-
vides for phased-in increases in funding of special educa-
tion excess costs at a statutorily prescribed level; and it 
provides for increases in general state aid  [**927]  based 
on the Consumer Price Index-Urban (CIP-U). It does not 
substantively change the low-enrollment weighting pro-
vision as it existed at the time [***9]  of the January 
opinion. 

Second, it provides certain districts the authority to 
raise additional revenue through local ad valorem taxes 
upon taxable tangible property within the district. Specif-
ically, it provides a phased-in increase in the LOB cap. 
Before H.B. 2247 was enacted, a school district could 
enact a LOB that was as much as 25 percent of its state 
financial aid. K.S.A. 72-6433(a)(1)(A)-(D); K.S.A. 72-
6444. H.B. 2247 makes incremental increases in this cap 
of 27 percent in the 2005-06 school year, 29 percent in 
2006-07, and 30 percent in 2007-08. H.B. 2247 also au-
thorizes districts with high housing costs to levy addi-
tional ad valorem taxes upon the taxable tangible proper-
ty within the district. The rationale for this provision is to 
allow districts to pay enhanced teacher salaries. In addi-
tion, districts with extraordinary declining enrollment 
may apply to the Board of Tax Appeals (BOTA) for 
permission to levy an ad valorem tax on the taxable tan-
gible property of the district in an amount authorized by 
BOTA. 

Third, H.B. 2247 makes several nonformula chang-
es. It provides for statutorily mandated areas of instruc-
tion; establishes [***10]  an 11-member "2010 Commis-

sion" to provide legislative oversight of the school fi-
nance system; and provides for a study by the Legislative 
Division of Post Audit to "determine the costs of deliver-
ing the kindergarten and grades one through 12 curricu-
lum, related services and other programs mandated by 
state statute in accredited schools." 

 [*822]  Fourth, H.B. 2247 limits all new local capi-
tal outlay mill levies to eight mills. SDFQPA originally 
capped the capital outlay level at four mills, but the cap 
was completely removed in 1999. 

Fifth, certain changes to H.B. 2247 made by S.B. 43 
are slated to become effective July 1, 2005, while other 
provisions became law upon publication in the Kansas 
Register. See S.B. 43, secs. 27, 28. 

The estimated grand total for H.B. 2247's fiscal im-
pact is approximately $ 142 1 million in additional state 
funding for the 2005-06 school year. 
 

1   This total increase of $ 142 million includes a 
$ 7.35 million increase provided by 2005 H.B. 
2059, which created a second enrollment count 
date for students who are dependents of active 
military personnel. The parties do not take issue 
with the provisions of H.B. 2059. Our discussion 
of the funding and provisions in H.B. 2247 col-
lectively refers to H.B. 2247, S.B. 43, and H.B. 
2059. 

 
 [***11] DISCUSSION AND ANALYSIS  

Overall, the State claims that the constitutionality of 
the school financing formula as amended by H.B. 2247 is 
not properly before this court. In its view, this case can 
address only the former financing formula, which no 
longer exists. Regarding the important issue of consider-
ation of actual costs, the State contends that the legisla-
ture did consider such costs to the extent possible. At 
oral arguments, the State repeatedly claimed that our 
focus should be limited to whether the legislature had 
authority to pass school finance legislation, suggesting 
any further intervention by this court would offend the 
separation of powers doctrine and the carefully calibrated 
system of checks and balances among our three branches 
of government. 

In the alternative, the State generally argues that if 
the financing formula's constitutionality remains at issue, 
H.B. 2247 should enjoy a presumption of constitutionali-
ty and the burden of proof should be upon the plaintiffs 
to demonstrate otherwise. Moreover, if the court should 
determine that further fact-finding is necessary on the 
constitutional issue, the case should be remanded for 
further proceedings, with the [***12]  present legislation 
remaining in effect until  [*823]  the remand produces 
another district court ruling. Finally, as another alterna-



 

4 
 

tive, the State argues that if this court holds the legisla-
tion unconstitutional, without remand, then our only au-
thority is to strike it in toto. In that event, the State con-
tends, the legislature would have to enact new legisla-
tion, because this court has no authority to impose an 
interim funding plan. 

 [**928]  In contrast, the Board argues that the issue 
before us is whether the State complied with our January 
opinion. It generally disagrees that the legislation fully 
meets the legislature's constitutional obligation. It also 
argues that H.B. 2247's modifications to the financing 
formula were not based upon the actual costs of provid-
ing a suitable education. However, because the legisla-
tion commissions a cost study, the Board asserts this 
court should uphold the legislation as an adequate inter-
im first step in a multi-year remedial response. It urges 
us to hold that the changes made by H.B. 2247 are suffi-
cient pending the results of the cost study, i.e., an in-
stallment on the first remedy year toward what may very 
well be a much larger obligation based on the evidence 
[***13]  in this case. 

The Board strongly disagrees, however, with the 
legislation's provisions allowing increased funding au-
thority based solely on local ad valorem property taxes, 
because it believes these provisions exacerbate funding 
inequities based on district wealth. It asks that these pro-
visions be stricken, with the remainder of H.B. 2247 tak-
ing effect to enable school districts to plan for the rapidly 
approaching school year with the benefit of increased 
state aid. The Board also specifically disagrees with the 
parameters of the legislature's proposed cost study and 
expresses concerns that merely studying how much mon-
ey has been spent over the years on a broken school fi-
nancing system will be of little assistance. As a result, it 
argues that additional fact-finding will be necessary to 
determine the future costs of providing a suitable educa-
tion. 

The plaintiffs argue the increases in funding "fall 
grossly short of what is actually necessary to provide a 
constitutionally suitable education." They agree with the 
Board that actual costs were not considered and allege 
that the legislation was the result of political compromise 
and what the majority of the legislature believed it could 
[***14]  provide without raising taxes. They also agree 
with the Board  [*824]  that the three provisions depend-
ent on local ad valorem property taxes compound the 
formula's unjustified funding disparities. 

The plaintiffs further argue that additional fact-
finding is unnecessary. They ask us to (1) declare the 
legislation unconstitutional; (2) direct the Board to de-
sign a temporary school funding plan that incorporates 
recommendations from the 2001 Augenblick & Myers 
Study (A&M study), and direct the State to implement 

the plan, on a temporary basis, by July 1, 2005; (3) direct 
the State to enact constitutional legislation for funding 
public education; and (4) retain jurisdiction to ensure our 
orders are followed. 

With this overview of the parties' arguments in 
mind, we turn to consideration of more specific conten-
tions. 

In support of its argument that the financing formu-
la, as amended by H.B. 2247, is no longer properly be-
fore us, the State relies on Knowles v. State Board of 
Education, 219 Kan. 271, 547 P.2d 699 (1976). It char-
acterizes Knowles as "indistinguishable" from the situa-
tion before us. In fact, the State's reliance on Knowles is 
misplaced because Knowles [***15]  was before this 
court in an entirely different procedural posture. 

In Knowles, the district court struck down the 1973 
School District Equalization Act as unconstitutional. 
Because the legislature was in session when the judg-
ment was entered, the district court withheld issuing a 
remedy in order to give the legislature time to correct 
"the inequities." The legislature amended the 1973 
School District Equalization Act effective July 1, 1975. 
The district court took judicial notice of the new bill, 
declined to hear new evidence, dissolved the injunction, 
and dismissed the case. The district court held that be-
cause the legislature enacted new legislation, the law as 
it existed on the date of the decision no longer was in 
effect. Thus any determination concerning the constitu-
tionality of the old law was moot, and any issue of the 
constitutionality of the new legislation was an entirely 
new matter that must be litigated in a new action. 
Knowles, 219 Kan. at 274. 

The Knowles plaintiffs appealed the order dissolving 
the injunction and dismissing the case. This court found 
the new legislation had not rendered the case moot and 
reversed and remanded the matter to [***16]  the district 
court for additional fact-finding on the  [**929]   [*825]  
changes made to the formula. This court rejected the 
plaintiffs' request that it rule on the constitutionality of 
the new legislation, stating that the facts and figures nec-
essary to demonstrate plaintiffs' claims as to the new 
legislation were not part of the record before the court. 
Knowles, 219 Kan. at 278. 

In Knowles, this court did not review the 1973 Act 
in the first instance; nor did it reach an independent con-
clusion as to the constitutionality of that Act. In contrast, 
in the instant case, not only was the issue of the constitu-
tionality of the SDFQPA before this court pursuant to 
our appellate jurisdiction, but also we evaluated the dis-
trict court's findings of fact to determine if they were 
supported by substantial competent evidence and deter-
mined the school financing formula was unconstitutional. 
In addition, the statutory amendments at issue in 
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Knowles were made in response to the district court's 
declaratory judgment issued while it still had jurisdiction 
over the case. Here, H.B. 2247 arose as a remedy in re-
sponse to a specific order of this court while we retained 
jurisdiction. Due to these [***17]  differences, the fol-
lowing statement in Knowles actually supports our con-
tinuing review at this juncture: 
  

   "The right of persons to challenge the 
constitutional effect of a law upon their 
persons or property should not be aborted 
every time the law is amended by the leg-
islature. In some instances amendments 
occur almost annually with minimal im-
pact upon the overall effect of the law. It 
is entirely possible that the 1976 legisla-
ture will again amend this Act. 

. . . . 

"The nature of this controversy is 
such that the rights of the parties continue 
to be affected by the law. It is an ongoing 
controversy which can be adjudicated in 
the present action as well, if not better, 
than in a new action filed." Knowles, 219 
Kan. at 279-80. 

 
  

In short, this court's retained jurisdiction allows a 
review to determine if there has been compliance with 
our opinion. 

The State's next argument -- that if the provisions of 
H.B. 2247 are properly before us, we must presume that 
the new statute is constitutional -- has already been re-
jected. (Order, 4/15/05.) While this presumption normal-
ly applies to initial review of statutes, in this case we 
have already determined the financing [***18]  formula 
does not comply with Article 6, § 6. H.B. 2247 was 
passed because  [*826]  this court ordered remedial ac-
tion. The State now presents its remedy for our determi-
nation of whether it complies with our order. 

The Ohio Supreme Court faced the same argument 
after the Ohio Legislature passed school finance legisla-
tion in response to the court's ruling that the system was 
unconstitutional. It also rejected the argument, stating: 
  

   "The legislature has the power to draft 
legislation, and the court has the power to 
determine whether that legislation com-
plies with the Constitution. However, 
while it is for the General Assembly to 
legislate a remedy, courts do possess the 
authority to enforce their orders, since the 
power to declare a particular law or en-

actment unconstitutional must include the 
power to require a revision of that enact-
ment, to ensure that it is then constitu-
tional. If it did not, then the power to find 
a particular Act unconstitutional would be 
a nullity. As a result there would be no 
enforceable remedy. A remedy that is 
never enforced is truly not a remedy." 
(Emphasis added.) DeRolph v. State, 89 
Ohio St. 3d 1, 12, 2000 Ohio 437, 728 
N.E.2d 993 (2000). 

 
  

Typically [***19]  a party asserting compliance with 
a court decision ordering remedial action bears the bur-
den of establishing that compliance, and our April 15 
order made the allocation of that burden clear in this 
case. See also DeRolph v. State, 83 Ohio St. 3d 1212, 
1212, 1998 Ohio 301, 699 N.E.2d 518 (1998) (state must 
meet burden by preponderance of evidence standard). 

We also reject the State's related argument that the 
doctrine of separation of powers limits our review to the 
issue of whether the legislature had the authority to pass 
such legislation. Any language in U.S.D. No. 229 v. 
State, 256 Kan. 232, 236-38, 885 P.2d 1170 (1994), to 
this effect is inapplicable here because of this case's re-
medial posture. Even now, however, we do not  [**930]  
quarrel with the legislature's authority. We simply recog-
nize that the final decision as to the constitutionality of 
legislation rests exclusively with the courts. Although the 
balance of power may be delicate, ever since Marbury v. 
Madison, 5 U.S. (1 Cranch) 137, 2 L. Ed. 60 (1803), it 
has been settled that the judiciary's sworn duty includes 
judicial review of legislation for constitutional infirmity. 
We are not at liberty [***20]  to abdicate our own consti-
tutional duty. 

Again, like arguments have been raised in other state 
courts. Other state courts consistently reaffirm their au-
thority, indeed their duty, to engage in judicial review 
and, when necessary, compel  [*827]  the legislative and 
executive branches to conform their actions to that which 
the constitution requires. 

For example, in Lake View Sch. Dist. No. 25 v. 
Huckabee, 351 Ark. 31, 54-55, 91 S.W.3d 472 (2002), 
the court reviewed legislation passed after its 1994 de-
termination that the Arkansas school financing system 
violated the education provisions of that state's constitu-
tion. The Arkansas Supreme Court stated: 
  

   "This court's refusal to review school 
funding under our state constitution would 
be a complete abrogation of our judicial 
responsibility and would work a severe 
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disservice to the people of this state. We 
refuse to close our eyes or turn a deaf ear 
to claims of a dereliction of duty in the 
field of education. As Justice Hugo Black 
once sagely advised: 'The judiciary was 
made independent because it has . . . the 
primary responsibility and duty of giving 
force and effect to constitutional liberties 
and limitations upon the  [***21]   execu-
tive and legislative branches.' Hugo L. 
Black, The Bill of Rights, 35 N.Y.U.L. 
Rev. 865, 870 (1960). 

. . . . 
 
  

   "The Supreme Court of Kentucky has 
emphasized the need for judicial review in 
school-funding matters. The language of 
that court summarizes our position on the 
matter, both eloquently and forcefully, 
and, we adopt it: 

'Before proceeding . . . to a definition 
of "efficient" we must address a point 
made by the appellants with respect to our 
authority to enter this fray and to "stick 
our judicial noses" into what is argued to 
be strictly the General Assembly's busi-
ness. 

'. . . [In this case] we are asked--based 
solely on the evidence in the record before 
us--if the present system of common 
schools in Kentucky is "efficient" in the 
constitutional sense. It is our sworn duty 
to decide such questions when they are 
before us by applying the constitution. 
The duty of the judiciary in Kentucky was 
so determined when the citizens of Ken-
tucky enacted the social compact called 
the constitution and in it provided for the 
existence of a third equal branch of gov-
ernment, the judiciary. 

'. . . To avoid deciding the case be-
cause of "legislative discretion,  [***22]  
" "legislative function," etc., would be a 
denigration of our own constitutional du-
ty. To allow the General Assembly (or, in 
point of fact, the Executive) to decide 
whether its actions are constitutional is 
literally unthinkable. 

'The judiciary has the ultimate power, 
and the duty, to apply, interpret, define, 
and construe all words, phrases, sentences 
and sections of the Kentucky Constitution 

as necessitated by the controversies before 
it. It is solely the function of the judiciary 
to so do. This duty must be exercised even 
when such action services as a check on 
the activities of another branch of gov-
ernment or when the court's view of the 
constitution is contrary to that of other 
branches, or even that of the public.'" 
(Emphasis added.) 

 
  

 [*828]  Almost 60 years ago the Kansas Supreme 
Court addressed the separation of powers issue in the 
non-school finance case of Berentz v. Comm'rs of 
Coffeyville, 159 Kan. 58, 152 P.2d 53 (1944). There the 
appellants challenged a pension act on the grounds it 
violated Article 2, § 17 of the Kansas Constitution. Find-
ing the challenge meritorious, this court noted: 
  

   "This court has always approached con-
sideration of questions [***23]  challeng-
ing the constitutionality of statutes with a 
disposition  [**931]  to determine them in 
such manner as to sustain the validity of 
the enactment in question. It has repeated-
ly recognized, as we do now, the rule that 
it is the duty of the court to uphold a law 
whenever such action is possible. In so 
doing it has not, however, lost sight of the 
fact that constitutions are the work not of 
legislatures or of courts, but of the people, 
and when in its calm and deliberate 
judgment, free from the influences fre-
quently responsible for legislative enact-
ments, it determines rights guaranteed by 
its provisions have been encroached upon 
it has, with equal consistency, recognized 
its duty and obligation to declare those 
enactments in contravention of constitu-
tional provisions." (Emphasis added.) 159 
Kan. at 62-63. 

 
  

Our holding in Berentz is consistent with decisions 
in other states when a challenge has been made to the 
constitutionality of school finance systems and a separa-
tion of powers issue has arisen during the remedial 
phase. We agree with the conclusions drawn by one 
commentator reviewing those cases: 
  

   "Judicial monitoring in the remedial 
phase can help check political [***24]  
process defects and ensure that meaning-
ful relief effectuates the court's decision. 
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"Thus, when these defects lead to a 
continued constitutional violation, judi-
cial action is entirely consistent with sep-
aration of powers principles and the judi-
cial role. Although state constitutions may 
commit educational matters to the legisla-
tive and executive branches, if these 
branches fail to fulfill such duties in a 
constitutional manner, 'the Court too must 
accept its continuing constitutional re-
sponsibility . . . for overview . . . of com-
pliance with the constitutional impera-
tive.' Moreover, unlike federal courts, 
state courts need not be constrained by 
federalism issues of comity or state sover-
eignty when exercising remedial power 
over a state legislature, for state courts 
operate within the system of a single sov-
ereign. 

"Nor should doubts about the court's 
equitable power to spur legislative action 
or to reject deficient legislation impede 
judicious over-sight. An active judicial 
role in monitoring remedy formulation is 
well-rooted in the courts' equitable pow-
ers. As long as such power is exercised 
only after legislative noncompliance, it is 
entirely appropriate." (Emphasis added.)  
[***25]  Note, "Unfulfilled  [*829]  
Promise: School Finance Remedies and 
State Courts," 104 Harv. L. Rev. 1072, 
1087-88 (1991). 

 
  

We now turn to this court's specific concerns about 
whether the actual costs of providing a constitutionally 
adequate education were considered as to each of the 
formula components and the statutory formula as a 
whole, and whether any unjustified funding disparities 
have been exacerbated rather than ameliorated by H.B. 
2247. In this determination we will be guided, in large 
part, by the A&M study, despite the State's criticism of it 
and our knowledge that, at best, its conclusions are dat-
ed. We do so for several reasons. 

First, the A&M study is competent evidence admit-
ted at trial and is part of the record in this appeal. See 
Montoy II, 278 Kan. at 774 (within the extensive record 
on appeal "there is substantial competent evidence, in-
cluding the Augenblick & Myers study, establishing that 
a suitable education, as that term is defined by the legis-
lature, is not being provided"). 

Second, the legislature itself commissioned the 
study to determine the actual costs to suitably and equi-

tably fund public school systems; it also maintained the 
[***26]  overall authority to shape the contours of the 
study and to correct any A&M actions that deviated from 
its directions during the process. (See K.S.A. 60-460[h]). 
As we stated in Montoy II: 
  

   "The legislature directed that a profes-
sional evaluation be performed to deter-
mine the costs of a suitable education for 
Kansas school children. In authorizing the 
study, the legislature defined 'suitable ed-
ucation.' K.S.A. 2003 Supp. 46-1225(e). 
The Legislative Education Planning 
Committee (LEPC), to whom the task of 
overseeing the study was delegated, de-
termined which performance measures 
would be utilized in determining if Kan-
sas' school children were receiving a suit-
able  [**932]  education. The evaluation, 
performed by Augenblick & Myers, uti-
lized the criteria established by the LEPC, 
and, in part, examined whether the current 
financing formula and funding levels were 
adequate for schools to meet accreditation 
standards and performance criteria. The 
study concluded that both the formula and 
funding levels were inadequate to provide 
what the legislature had defined as a suit-
able education." Montoy II, 278 Kan. at 
773-74. 

 
  
 [***27] Third, the A&M study is the only analysis re-
sembling a cost study before this court or the legislature. 

 [*830]  Fourth, both the Board and the State De-
partment of Education recommended that the A&M 
study recommendations be adopted at the time the study 
was completed and sent to the legislature. 

With the A&M study as background, we next exam-
ine the provisions of H.B. 2247 in light of the two guid-
ing considerations set forth in our January opinion: (1) 
actual costs of providing a constitutionally adequate edu-
cation and (2) funding equity. 
 
BASE STATE AID PER PUPIL  

BSAPP is the foundation upon which school district 
funding is built, as state financial aid to schools is deter-
mined by multiplying BSAPP by each district's 
"weighted enrollment." See K.S.A. 72-6410(b). When 
the SDFQPA was first implemented in 1992, BSAPP 
was set at $ 3,600. It remained at that level until 1995, 
when it was increased by $ 26 to $ 3,626. Small increas-
es were funded each year thereafter until the 2002-03 
school year. During the years of increases, the amounts 
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ranged from an additional $ 22 to $ 50 per student. From 
2002 until 2005, the statute allowed for a BSAPP of $ 
3,890; however,  [***28]  only $ 3,863 was funded. Over 
the span of time from when the SDFQPA was imple-
mented in 1992 until 2005, the legislature increased the 
BSAPP only a total of $ 263. As the plaintiffs point out, 
if the BSAPP had been increased to keep up with infla-
tion, in 2001 alone the increase would have been $ 557. 
The A&M study recommended increasing the base to $ 
4,650 in 2001, resulting in $ 623.3 million in additional 
funding (in 2001 dollars). 

H.B. 2247 increases the BSAPP from $ 3,890 to $ 
4,222. Only $ 115 of the $ 359 increase is "new" money; 
the balance was achieved by eliminating the correlation 
weighting and shifting those dollars to BSAPP. The $ 
115 increase translates to $ 63.3 million in additional 
funding flowing into the financing formula for the 2005-
06 school year. 

The State argues the legislature considered actual 
costs in deciding upon the increase. 

The plaintiffs point out that the legislature had the 
A&M study recommendations, as well as the results of a 
2005 survey conducted by Deputy Commissioner of Ed-
ucation Dale Dennis for the Senate Education Commit-
tee. The survey, which requested cost information  
[*831]  from selected school districts, showed the 
BSAPP should be $ 6,057. The [***29]  plaintiffs argue 
that the legislature ignored the A&M and Dennis figures, 
instead looking at historical expenditures and arbitrarily 
choosing a BSAPP level based on political compromises 
and what it believed it could afford without raising taxes. 

The Board contends that the increase in the BSAPP, 
coupled with increases in the at-risk and bilingual 
weightings, provide a substantial increase in funding for 
those middle-sized and large districts with a high propor-
tion of such students. By implication, this is an argument 
that the BSAPP increase helps equalize the funding dis-
parity suffered by those districts. 

The plaintiffs, on the other hand, claim that increas-
ing the BSAPP only exacerbates the inequities in the 
system because the formula was not adjusted to make 
distorted weights, such as the low-enrollment weight, 
correspond to actual costs. For example, for every $ 1 of 
base funding that middle-sized or large districts receive, 
some low-enrollment districts receive $ 2.14. The plain-
tiffs assert Dr. Bruce Baker's testimony at trial and his 
earlier report described this effect. 

At a minimum, the increased BSAPP provided for in 
H.B. 2247 substantially varies from any cost information 
[***30]  in the record and  [**933]  from any recom-
mendation of the Board or the State Department of Edu-
cation. 

 
AT-RISK  

H.B. 2247 increases funding for at-risk students 
from .10 of the BSAPP to .145. This increased 
weighting, when applied to the higher BSAPP, results in 
an increase of $ 26 million targeted to at-risk students. 
The A&M study recommended a weight of .20 for dis-
tricts with 200 or fewer students, .52 for districts with 
1,000 students, .59 for districts with 10,000 students, and 
.60 for districts with 30,000 students, resulting in a range 
of $ 1,491 to $ 2,790 per student (in 2001 dollars). 

Both the State and the Board contend the increased 
funding for at-risk students is significant. The Board 
argues that, pending performance of a new cost study, 
H.B. 2247 should be viewed as a good faith effort toward 
legislative compliance with our January 3,  [*832]  2005, 
opinion. The plaintiffs, on the other hand, contend that 
the increased funding level remains significantly lower 
than that recommended by the State's own expert witness 
in 1991, before the SDFQPA was enacted. That expert, 
Dr. Allan Odden, recommended a .25 minimum weight 
to provide an extra $ 1,000 for each eligible at-risk 
[***31]  student. 

Neither the State nor the Board contend that actual 
costs of educating at-risk students were considered. 
 
BILINGUAL  

H.B. 2247 increases the weighting for bilingual pro-
grams from .2 to .395 for the 2005-06 school year and 
thereafter. When applied to the higher BSAPP, the result 
is an $ 11 million increase in state aid. The Board com-
putes the effects of these changes to be an additional $ 
1,668 per bilingual student, a 115.7 percent increase. 
A&M recommended that the bilingual weighting in-
crease be based on student enrollment and that it range 
from .15 to .97, providing $ 1,118 to $ 4,510 per bilin-
gual student. 

The plaintiffs point out that this weighting is limited 
to "contact hours," usually a maximum of two hours per 
day for each student. This means the $ 1,668 amount 
must be reduced by 2/3, to $ 556 per actual bilingual 
student. 

The State contends that it considered the actual costs 
of providing a suitable education for bilingual students. 
That contention is based solely on the House Select 
Committee on School Financing's reliance on historical 
data showing what school districts had already been 
spending under the financing formula we have held to be 
unconstitutional.  [***32]  The Board makes no argu-
ment as to the weighting's relationship to actual costs; it 
simply repeats that it regards the change in the weighting 
as a good faith effort toward compliance. 
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Although the increase in this weighting is signifi-
cant, it still differs substantially from the cost infor-
mation in the record. 
 
SPECIAL EDUCATION  

H.B. 2247 provides for a multi-year phased-in in-
crease in state reimbursement for special education ex-
cess costs from 85 percent  [*833]  in the 2005-06 school 
year to 88 percent in 2006-07 and 91 percent in 2007-08 
and thereafter. According to the evidence at trial, the 
State had been funding only 85 percent of the excess 
costs of special education. For fiscal year 2005, however, 
only 81.7 percent of the average excess costs of special 
education were funded. Reimbursement at 85 percent 
thus results in a total funding increase of $ 17.7 million 
for the upcoming school year. 

The plaintiffs contend that anything less than 100 
percent reimbursement for a district's special education 
costs is a failure to fund the actual costs of a suitable 
education. The State and the Board both disagree, con-
tending less than 100 percent reimbursement furthers the 
State's policy [***33]  of discouraging school districts 
from over-identifying students as eligible for special 
education money. 

The defendants have failed to point to any evidence 
that any district has ever over-identified students; and, 
when asked at oral arguments, the State's counsel re-
sponded that he was not aware of any district that had 
intentionally inflated its number of such students to max-
imize reimbursement. Furthermore, the A&M study rec-
ommended a  [**934]  range, based on student enroll-
ment, of weights from .90 to 1.50, resulting in a nearly $ 
102.9 million (in 2001 dollars) increase in funding -- a 
stark contrast to the $ 17.7 million provided by H.B. 
2247. 
 
LOCAL OPTION BUDGET  

H.B. 2247 provides a phased-in increase in the LOB 
cap from the current 25 percent to 27 percent in the 
2005-06 school year, 29 percent in the 2006-07 school 
year, and 30 percent in the 2007-08 school year and 
thereafter. 

The plaintiffs argue local districts have been forced 
to use the LOB to cover the inadequacies of state fund-
ing. They also argue the use of the LOB increases dispar-
ities and exacerbates inequities. 

The Board takes issue with the legislature's failure to 
provide for equalization for the new level of LOB 
[***34]  authority above 25 percent for the 2005-06 
school year only. The absence of equalization means the 
dollars for the optional increases must come entirely  

[*834]  from each district's property tax base, which can 
worsen wealth-based disparities. 

The State argues that the LOB acts as a counter-
weight to low-enrollment weighting, at-risk weighting, 
and perhaps even bilingual weighting, because the mid-
dle-sized and large districts expected to benefit from the 
increased LOB "receive little, if any, of these weight-
ings." 

This argument fails because increasing the LOB 
does not address inadequate funding of middle-sized and 
large districts that have high concentrations of bilingual, 
at-risk, minority, and special education students, high 
pupil-to-teacher ratios, and high dropout rates, but also 
have low median family incomes and low assessed prop-
erty valuation. For example, the Emporia school district 
demonstrates that size of enrollment does not necessarily 
correlate with high property valuations or low numbers 
of students who are more costly to educate. 

The original intent and purpose of the LOB was to 
allow individual districts to levy additional property tax-
es to fund enhancements to the constitutionally [***35]  
adequate education provided and financed under the leg-
islative financing formula. The evidence before the trial 
court demonstrated that the inadequacy of the formula 
and its funding had forced some districts to use the LOB 
to fund the State's obligation to provide a constitutionally 
adequate education rather than enhancements. See Mon-
toy II, 278 Kan. at 774. H.B. 2247 does nothing to dis-
courage this practice. 

We also agree with the plaintiffs and the Board that, 
in fact, the legislation's increase in the LOB cap exacer-
bates the wealth-based disparities between districts. Dis-
tricts with high assessed property values can reach the 
maximum LOB revenues of the "district prescribed per-
centage of the amount of state financial aid determined 
for the district in the school year" (K.S.A. 72-6433[a][1], 
amended by S.B. 43, sec. 17) with far less tax effort than 
those districts with lower assessed property values and 
lower median family incomes. Thus, the wealthier dis-
tricts will be able to generate more funds for elements of 
a constitutionally adequate education that the State has 
failed to fund. 

 [*835]  COST-OF-LIVING WEIGHTING 

H.B. 2247 authorizes [***36]  a new local property 
tax levy for cost-of-living weighting. As originally en-
acted, the purpose of this weighting was to "finance 
teacher salary enhancements." H.B. 2247, sec. 19. In 
S.B. 43, sec. 12, the legislature removed this limiting 
provision and no purpose for the additional funding is 
now stated in the law. This weighting is available in 
those districts where the average appraised value of a 
single- family residence exceeds 125 percent of the state 



 

10 
 

average, as long as the district has already adopted the 
maximum LOB. This is estimated to amount to a total 
funding increase of $ 24.6 million for the 17 districts that 
would currently qualify. 

This provision, the State asserts, is necessary to al-
low districts with high housing costs to recruit and retain 
high-quality teachers and is based on the actual costs of 
providing an education in those 17 districts that would 
qualify. 

 [**935]  Counsel for the State could not substanti-
ate, when asked at oral arguments, its rationale that those 
17 districts pay higher salaries or would pay higher sala-
ries to teachers or that higher education costs are linked 
to housing prices. Further, as the plaintiffs noted, the 
evidence at trial demonstrated that [***37]  it is the dis-
tricts with high-poverty, high at-risk student populations 
that need additional help in attracting and retaining good 
teachers. 

Furthermore, we note that this weighting, like the 
increase in the LOB cap, demonstrates the State is not 
meeting its obligation to provide suitable financing. Al-
so, as with the other property-tax based provisions of 
H.B. 2247 there is a potentially disequalizing effect. 
Moreover, since the original reason given for the en-
hancement, teacher salary increases, has been removed 
from the legislation, the funds generated can be used for 
any purpose. 
 
LOW-ENROLLMENT WEIGHTING  

Low-enrollment weighting provides a sliding scale 
of adjustments for districts with fewer than 1,750 stu-
dents; as district enrollment decreases past that number, 
the size of the adjustment increases. In other words, 
smaller school districts receive more favorable treatment 
based on the premise that they require additional  [*836]  
funding to balance economies of scale at work for larger 
districts. 

H.B. 2247 did not substantively change the low-
enrollment weighting; it remains a significant component 
of the financing formula. Extrapolating from State De-
partment of Education data,  [***38]  the plaintiffs argue 
that total state spending on the low-enrollment weighting 
in 2003-04 was $ 226,189,852. In comparison, total state 
spending in 2003-04 on at-risk students was $ 
47,123,964 and on bilingual students was $ 8,352,964. 
The plaintiffs also note that application of the various 
weighting factors results in a large disparity in per pupil 
aid, ranging in 2002-03 from $ 16,968 to $ 5,655, and 
this disparity is largely caused by the low-enrollment 
factor. 

Because of the significant impact of low-enrollment 
weighting on the financing formula, in our January opin-

ion and April order we sought cost justifications for it. In 
response to questions from the court at oral arguments, 
counsel for the State could not provide any cost-based 
reason for using the 1,750 enrollment figure or for the 
weight's percentage. This absence of support is particu-
larly troubling when we consider the disparity this low-
enrollment weighting may produce. H.B. 2247 has the 
potential to worsen this inequity because it eliminates 
correlation weighting for districts with 1,750 enrollment 
or more. The funds allocated for correlation weighting 
were transferred to the BSAPP; this gives low-
enrollment districts [***39]  even more of the funds that 
previously were devoted to balancing the disparities in 
per pupil funding caused by the low-enrollment 
weighting. 
 
EXTRAORDINARY DECLINING ENROLLMENT  

In addition to the declining enrollment provision of 
K.S.A. 2004 Supp. 72-6407(e)(2), H.B. 2247, as amend-
ed by S.B. 43, created two provisions concerning ex-
traordinary declining enrollment. First, H.B. 2247 au-
thorizes a district with "extraordinary declining enroll-
ment," defined as declining enrollment over 3 years at a 
rate of 15 percent or 150 pupils per year, to apply to the 
Board of Tax Appeals (BOTA) for permission to levy an 
additional property tax if it has already adopted the max-
imum LOB. See H.B. 2247, sec. 29, repealed and re-
placed by S.B. 43, sec. 13. Currently only four  [*837]  
districts potentially would qualify for this provision. We 
will refer to this provision as the EDE-BOTA provision. 

Second, H.B. 2247 requires districts entitled to 
equalizing supplemental capital improvements state aid 
on their bonds to seek approval from the Joint Commit-
tee on State Building Construction (JCSBC) prior to is-
suing new bonds if the district has had an "extraordinary 
declining enrollment, [***40]  " defined for purposes of 
this section as declining enrollment over 3 years at a rate 
of 5 percent or 50 pupils per year. If approval is denied, 
the district can still issue the bonds, but it does not re-
ceive any state aid on the bonds. See H.B. 2247, sec. 28, 
repealed and replaced  [**936]  by S.B. 43, sec. 14. We 
will refer to this provision as the EDE-JCSBC provision. 

The State asserts that these provisions, which are in-
tended to help districts absorb lost revenue from declin-
ing enrollments, ensure consideration of actual costs be-
cause districts seeking to access authority for this addi-
tional local tax levy must document need before BOTA 
or JCSBC. 

The Board contends it is difficult to assess the finan-
cial impact of these provisions because the money avail-
able under them is potentially unlimited, subject to each 
district's willingness to tap into its property tax base, and, 
when the EDE-BOTA provision applies, BOTA's ap-
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proval. The Board urges us to sever these provisions 
pending appropriate cost analysis. 

The plaintiffs contend these provisions are not based 
upon cost and exacerbate funding inequities in two ways. 
First, the plaintiffs point to the EDE-JCSBC provision 
which allows issuance [***41]  of bonds to construct 
new facilities but if permission is denied the district 
would not receive any state aid on the bonds. Plaintiffs 
contend that because wealthy districts with extraordinary 
declining enrollment such as Shawnee Mission receive 
no equalizing supplemental capital improvements state 
aid on their bonds, the new provision penalizes only dis-
tricts with low property valuation and declining enroll-
ment. 

Second, the plaintiffs contend that these provisions 
exacerbate funding inequities because the extraordinary 
declining enrollment weight is added into the definition 
of a district's "adjusted enrollment" and thus adds to the 
base upon which the LOB is computed.  [*838]  The 
effect of this is to provide 127 percent of any revenues 
lost from extraordinary declining enrollment. This effect 
is further compounded for those districts, like Shawnee 
Mission, that also benefit from the cost-of-living weight, 
which is also included in the "adjusted enrollment." 

These provisions have the potential to be extremely 
disequalizing because they are unlimited and have been 
designed to benefit a very small number of school dis-
tricts. 
 
CAPITAL OUTLAY  

In support of this provision of H.B. 2247,  [***42]  
the State relies upon an affidavit of Representative Mike 
O'Neal. The affidavit states the legislature was mindful 
that this court had noted the repeal of the capital outlay 
cap in its January opinion. The affidavit also states the 
decision to reimpose the cap at 8 mills was made after 
the legislature reviewed data from the Department of 
Education and heard from various districts. The Board 
does not offer any information as to whether actual costs 
were considered with respect to this provision. 

The plaintiffs do not specifically address the extent 
to which actual costs were considered in imposing the 
new cap on capital outlay. The plaintiffs argue that, alt-
hough H.B. 2247 reimposes a cap on the capital outlay 
authority, it still is disequalizing because it grandfathers 
those districts with a higher capital outlay resolution in 
place for up to 4 more years. 

The State argues, without elaboration, that the 8 mill 
cap reflects the legislature's attempt to improve wealth 
equalization. The Board encourages the court to view 
this change favorably, despite the local property tax basis 
of this factor. 

Because the provision is based on local property tax 
authority, the amount of revenue a [***43]  district can 
raise is tied to property value and median family income; 
thus the failure to provide any equalization to those dis-
tricts unable to access this funding perpetuates the ineq-
uities produced by this component. 
 
FINANCING FORMULA AS A WHOLE  

With regard to the financing formula as a whole, the 
parties  [*839]  basically restate the same arguments they 
made regarding the formula's components. The State 
claims that the increased funding provided by H.B. 2247 
alleviates this court's constitutional concerns. The Board 
disagrees, but it considers the increased funding a good 
faith initial effort toward compliance and an installment 
on the first remedy year toward what may very well be a 
much larger obligation based on the evidence in this 
case. The plaintiffs argue  [**937]  the increases in fund-
ing "fall grossly short of what is actually necessary to 
provide a constitutionally suitable education." The State 
contends that overall it considered, to the extent possible, 
actual costs, including the A&M study. The plaintiffs 
respond that actual costs were not considered; rather the 
financing formula as amended by H.B. 2247 is merely a 
product of political compromise and the legislative ma-
jority's [***44]  unwillingness to consider raising taxes 
to increase funding of schools. The Board argues H.B. 
2247 does not fund actual costs and has many inequities. 

We agree with the Board that although H.B. 2247 
does provide a significant funding increase, it falls short 
of providing constitutionally adequate funding for public 
education. It is clear that the legislature did not consider 
what it costs to provide a constitutionally adequate edu-
cation, nor the inequities created and worsened by H.B. 
2247. At oral arguments, counsel for the State could not 
identify any cost basis or study to support the amount of 
funding provided by H.B. 2247, its constellation of 
weightings and other provisions, or their relationships to 
one another. 

Particularly, we share the plaintiffs' and Board's 
concern that H.B. 2247's increased dependence on local 
property taxes, as decided by each school district, exac-
erbates disparities based on district wealth. We fully 
acknowledge that once the legislature has provided suit-
able funding for the state school system, there may be 
nothing in the constitution that prevents the legislature 
from allowing school districts to raise additional funds 
for enhancements to the constitutionally [***45]  ade-
quate education already provided. At least to the extent 
that funding remains constitutionally equalized, local 
assessments for this purpose may be permissible. Clear-
ly, however, such assessments are not acceptable as a 
substitute for  [*840]  the state funding the legislature is 
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obligated to provide under Article 6, § 6. That should 
pre-exist the local tax initiatives. 

As of this time, the legislature has failed to provide 
suitable funding for a constitutionally adequate educa-
tion. School districts have been forced to use the LOB to 
supplement the State's funding as they struggle to suita-
bly finance a constitutionally adequate education, a bur-
den which the constitution places on the State, not on 
local districts. The result is wealth-based disparity be-
cause the districts with lower property valuations and 
median incomes are unable to generate sufficient reve-
nue. Because property values vary widely, a district's 
ability to raise money by the required mill levy also var-
ies widely. The cost-of-living weighting and extraordi-
nary declining enrollment provision also have the poten-
tial to exacerbate inequity. A higher LOB cap, cost-of-
living weighting, and the extraordinary declining enroll-
ment [***46]  provisions cannot be allowed to exacer-
bate inequities while we wait for the legislature to per-
form its constitutional duty. 

We conclude that, on the record before us, a con-
tinuing lack of constitutionally adequate funding together 
with the inequity-producing local property tax measures 
mean the school financing formula, as altered by H.B. 
2247, still falls short of the standard set by Article 6, § 6 
of the Kansas Constitution. 
 
COST STUDY  

As we prepare to consider an appropriate remedy 
and the mechanisms necessary to assure that future 
school financing will meet the requirements of the con-
stitution, we agree with all parties that a determination of 
the reasonable and actual costs of providing a constitu-
tionally adequate education is critical. H.B. 2247 pro-
vides for a Legislative Post Audit "cost analysis study." 

Section 3 of the legislation reads in relevant part: 
  

   "(a) In order to assist the legislature in 
the gathering of information which is nec-
essary for the legislature's consideration 
when meeting its constitutional duties to: 
(1) Provide for intellectual, educational, 
vocational and scientific improvement in 
public schools established and maintained 
by the state; and [***47]  (2) make suita-
ble provision for the finance of education-
al interests of the state, the division of 
post audit shall conduct a professional 
cost study analysis to determine the costs 
of  [*841]  delivering the kindergarten and 
grades one through 12  [**938]  curricu-
lum, related services and other programs 

mandated by state statute in accredited 
schools. . . . 

 
  

"(b) Any study conducted pursuant to subsection (a) 
shall include: 

(1) A determination of the services or programs re-
quired by state statute to be provided by school districts. 
Such review shall include high school graduation re-
quirements, admissions requirements established by the 
state board of regents pursuant to K.S.A. 76-716, and 
amendments thereto, state scholarship requirements es-
tablished by the state board of regents and courses of 
instruction at various grade levels required by state stat-
ute. 

(2) A study of the actual costs incurred in a sample 
of school districts to provide reasonable estimates of the 
costs of providing services and programs required by 
state statute to be provided by school districts for regular 
elementary and secondary education, including instruc-
tion, administration, support staff, supplies,  [***48]  
equipment and building costs. 

(3) A study of the actual costs incurred in a sample 
of school districts to provide reasonable estimates of the 
costs of providing services and programs required by 
state statute to be provided by school districts for special-
ized education services including, but not limited to, spe-
cial education and related services, bilingual education 
and at-risk programs. 

(4) A study of the factors which may contribute to 
the variations in costs incurred by school districts of var-
ious sizes and in various regions of the state when 
providing services or programs required by state statute 
to be provided by school districts. Such study shall in-
clude the administrative costs of providing such services 
and programs. 

(5) An analysis in a sample of districts as deter-
mined by the legislative post auditor showing such things 
as: 

(A) The percent of the estimated cost of providing 
services and programs required by state statute that could 
have been funded by the various types of state aid the 
districts received in the most recently completed school 
year, as well as the percent funded by the district's local 
option budget; 

(B) the percent of district funding that is spent 
[***49]  on instruction; 

(C) the percent of district funding that is spent on 
central administration; and 
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(D) the percent of district funding that is spent on 
support services. 

(6) A review of relevant studies that assess whether 
there is a correlation between amounts spent on educa-
tion and student performance. 

(7) A review to determine whether students who are 
counted as a basis for computing funding for specialized 
educational services are actually receiving those services. 

(8) Any additional reviews or analyses the legisla-
tive post auditor considers relevant to the legislature's 
decisions regarding the cost of funding services or pro-
grams required by state statute to be provided by school 
districts. 

. . . . 
  

   "(d) Following the completion of such 
cost analysis study, the legislative post 
auditor shall submit a detailed report 
thereon to the legislature on or before the  
[*842]  first day of the 2006 legislative 
session. If additional time is needed to 
provide the most accurate information re-
lating to any area of requested study, the 
legislative post auditor shall so report to 
the legislature, explaining the reasons for 
the need for additional time and providing 
a reasonable time frame for [***50]  
completion of that aspect of the study. In 
that event, the legislative post auditor 
shall submit a report on that portion of the 
study which has been completed before 
the start of the 2006 legislative session 
and the balance of such report shall be 
submitted within the time frame estab-
lished by the legislative post auditor when 
requesting additional time." H.B. 2247, 
sec. 3. 

 
  

The plaintiffs and the Board contend that the H.B. 
2247 study is designed merely to determine the amounts 
of historical expenditures under the system and that the 
legislature will then equate those expenditures to reason-
able and actual costs of a future system  [**939]  we 
should find constitutional. This characterization is not 
entirely correct. 

Although the language of the statute is not complete-
ly clear, it can be read to require post audit, among other 
things, to study historical costs in a sample of districts 
and then extrapolate from the collected data a reasonable 
estimate of the future cost of providing services and pro-
grams "required by state statute." Estimating future rea-

sonable and actual costs based on historical expenditures 
can be acceptable if post audit ensures that its examina-
tion of historical expenditures [***51]  corrects for the 
recognized inadequacy of those expenditures and ensures 
that a reliable method of extrapolation is adopted. Post 
audit must incorporate those components into its study, 
and its report to the legislature must demonstrate how the 
incorporation was accomplished. 

It also appears that the study contemplated by H.B. 
2247 is deficient because it will examine only what it 
costs for education "inputs" -- the cost of delivering kin-
dergarten through grade 12 curriculum, related services, 
and other programs "mandated by state statute in accred-
ited schools." It does not appear to demand consideration 
of the costs of "outputs" -- achievement of measurable 
standards of student proficiency. As the Board pointed 
out in its brief, nowhere in H.B. 2247 is there specific 
reference to K.S.A. 72-6439(a) or (c), which provided 
the criteria used by this court in our January 2005 opin-
ion to evaluate whether the school financing formula 
provided a constitutionally adequate education.  [*843]  
H.B. 2247 also does not mention educational standards 
adopted by the Board pursuant to its constitutional re-
sponsibilities under Article 6, § 2(a) or in fulfilling its 
statutory directives.  [***52]  Without consideration of 
outputs, any study conducted by post audit is doomed to 
be incomplete. Such outputs are necessary elements of a 
constitutionally adequate education and must be funded 
by the ultimate financing formula adopted by the legisla-
ture. See Montoy II, 278 Kan. at 773 (quoting K.S.A. 72-
6439) (constitutionally suitable education is one in which 
"schools meet the accreditation requirements and [stu-
dents are] achieving an 'improvement in performance 
that reflects high academic standards and is measura-
ble.'"); see also Kan. Const., Art. 6, § 1 (legislature shall 
provide for intellectual, educational, vocational, and sci-
entific improvement). The post audit study must incorpo-
rate the consideration of outputs and Board statutory and 
regulatory standards, in addition to statutorily mandated 
elements of kindergarten through grade 12 education. 
Further, post audit's report to the legislature must demon-
strate how this consideration was accomplished. 

The study parameters in H.B. 2247 do provide for 
analysis of the percentages of sample school district 
spending on instruction, central administration, and sup-
port services. They [***53]  also specifically provide for 
exploration of several components of the current financ-
ing formula. We endorse these provisions with the ex-
ception that all administrative costs, not just costs of cen-
tral administration, must be analyzed. All of this infor-
mation should assist post audit and, eventually, the legis-
lature and this court in evaluating the reasonableness or 
appropriateness of cost estimates. Suitable finance of a 
constitutionally adequate education does not necessarily 
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include every item each school district or student wants; 
its focus must be on needs and the appropriate costs 
thereof. 
 
REMEDY  

In light of the legislature's unsatisfactory response to 
our January opinion we are again faced with the need to 
order remedial action. See Montoy II, 278 Kan. at 775 
("The legislature, by its action or lack thereof in the 2005 
session, will dictate what form our remedy, if necessary, 
will take."). We are guided not only by our interpretation  
[*844]  of Article 6, § 6, but also by the present realities 
and common sense. Time is running out for the school 
districts to prepare their budgets, staff their classrooms 
and offices, and begin the 2005-06 school year. [***54]  
School districts need to know what funding will be avail-
able as soon as possible. 

 [**940]  The legislature has known for some time 
that increased funding of the financing formula would be 
necessary. In July 2002, the Kansas Department of Edu-
cation prepared a computation of the cost of implement-
ing the recommendations in the A&M study. Calculated 
in 2001 dollars the total cost of the increase would have 
been $ 725,669,901 for each school year. Additionally, 
the Department adjusted that number because of changes 
in LOB funding and applied a 2 percent inflation factor 
for each of the school years of 2001-02, 2002-03, and 
2003-04. The resulting number was an increase in costs 
of approximately $ 853 million. As noted, the A&M 
study was commissioned by the legislature, monitored by 
the legislature's committees, paid for by the legislature 
with tax dollars, and received by the legislature. Alt-
hough the State claims it considered the A&M study, it 
in fact chose to impugn its design and ignore its recom-
mendations. It can no longer do so. 

This case is extraordinary, but the imperative re-
mains that we decide it on the record before us. The 
A&M study, and the testimony supporting it, appear in 
the record [***55]  in this case. The State cites no cost 
study or evidence to rebut the A&M study, instead offer-
ing conclusory affidavits from legislative leaders. Thus 
the A&M study is the only analysis resembling a legiti-
mate cost study before us. Accordingly, at this point in 
time, we accept it as a valid basis to determine the cost of 
a constitutionally adequate public education in kinder-
garten through the 12th grade. The alternative is to await 
yet another study, which itself may be found legislatively 
or judicially unacceptable, and the school children of 
Kansas would be forced to further await a suitable educa-
tion. We note that the present litigation was filed in 
1999. 

The initial attractiveness of the Board's suggestion 
that we accept H.B. 2247 as an interim step toward a full 

remedy pales in light of the compelling arguments of 
immediate need made by the plaintiffs and amici curiae. 
They remind us that we cannot continue to  [*845]  ask 
current Kansas students to "be patient." The time for 
their education is now. As the North Carolina Supreme 
Court eloquently stated: 
  

   "The children . . . are our state's most 
valuable renewable resource. If inordinate 
numbers of them are wrongfully being 
denied [***56]  their constitutional right 
to the opportunity for a sound basic edu-
cation, our state courts cannot risk further 
and continued damage because the perfect 
civil action has proved elusive. We note 
that the instant case commenced ten years 
ago. If in the end it yields a clearly 
demonstrated constitutional violation, ten 
classes of students as of the time of this 
opinion will have already passed through 
our state's school system without benefit 
of relief. We cannot similarly imperil 
even one more class unnecessarily." Hoke 
Cty Bd. of Educ. v. State, 358 N.C. 605, 
616, 599 S.E.2d 365 (2004). 

 
  

As set forth earlier in this opinion, the Legislative 
Division of Post Audit has been commissioned to con-
duct a comprehensive and extensive cost study to be pre-
sented to the 2005-06 legislature. With such additional 
information available, the legislature should be provided 
with the cost information necessary to make policy 
choices establishing a suitable system of financing of 
Kansas public schools. 

We conclude, however, that additional funding must 
be made available for the 2005-06 school year to assist in 
meeting the school districts' immediate needs. We are 
mindful of the Board's [***57]  argument that there are 
limits on the amount the system can absorb efficiently 
and effectively at this point in the budget process. We 
further conclude, after careful consideration, that at least 
one-third of the $ 853 million amount reported to the 
Board in July of 2002 (A&M study's cost adjusted for 
inflation) shall be funded for the 2005-06 school year. 

Specifically, no later than July 1, 2005, for the 2005-
06 school year, the legislature shall implement a mini-
mum increase of $ 285 million above the funding level 
for the 2004-05 school year, which includes the $ 142 
million presently contemplated in H.B. 2247. In defer-
ence to the cost study analysis mandated by the legisla-
ture in H.B. 2247, the implementation beyond the 2005-
06 school year will be contingent upon the results of the 
study directed by H.B. 2247 and this opinion. 
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 [**941]   [*846]  Further, if (1) the post audit study 
is not completed or timely submitted for the legislature to 
consider and act upon it during the 2006 session, (2) the 
post audit study is judicially or legislatively determined 
not to be a valid cost study, or (3) legislation is not en-
acted which is based upon actual and necessary costs of 
providing a suitable system [***58]  of finance and 
which equitably distributes the funding, we will consider, 
among other remedies, ordering that, at a minimum, the 
remaining two-thirds ($ 568 million) in increased fund-
ing based upon the A&M study be implemented for the 
2006-07 school year. 

Clearly, the legislature's obligation will not end 
there; the costs of education continue to change and con-
stant monitoring and funding adjustments are necessary. 
H.B. 2247's provisions regarding establishment of the 
2010 Commission and mandating annual increases based 
upon the Consumer Price Index may satisfy these de-
mands, but the legislature may seek other means to as-
sure that Kansas school children, now and in the future, 
receive a constitutionally adequate education. 

In addition, on the rationale previously expressed, 
the new funding authorized by H.B. 2247's provisions 
regarding the increased LOB authority over 25 percent, 
the cost-of-living weighting, and both extraordinary de-
clining enrollment provisions are stayed. The remainder 
of H.B. 2247, as amended by the legislature in compli-
ance with this opinion, shall remain in effect for the 
2005-06 school year. 

We readily acknowledge that our present remedy is 
far from perfect;  [***59]  indeed, we acknowledge that 
it is merely a balancing of several factors. Among those 
factors are: 

(1) The ever-present need for Kansas school chil-
dren to receive a constitutionally adequate education. 
Montoy II, 278 Kan. at 773. 

(2) The role of this court as defined in the Kansas 
Constitution. See Berentz v. Comm'rs of Coffeyville, 159 
Kan. 58, 152 P.2d 53 (1944). 

(3) The need for the legislature to bring its school fi-
nance legislation into constitutional compliance, with 
acknowledgment of the unique difficulties inherent in the 
legislative process. 

 [*847]  (4) The press of time caused by the rapidly 
approaching school year. 

Accordingly, we retain jurisdiction of this appeal. If 
necessary, further action will be taken by this court as is 
deemed advisable to ensure compliance with this opin-
ion.   




