
IN THE DISTRICT COURT OF SHAWNEE COUNTY , KANSAS , 
IN THE MATTER OF PROCEEDINGS BEFORE THE 
THREE - JUDGE PANEL APPOINTED PURSUANT TO 

K . S.A . 72 - 6 4b0 3 IN RE SCHOOL FINANCE 
LITIGATION ,  to-wit : 

LUKE GANNON and GRACE GANNON , by their 
next friends and guardians , Jef f  and 
Meredith Gannon ; JADA BURGESS and JETT 
BURGESS , by their  next friend and guardian , 
Andrea Burgess ; OLIVIA KENNEDY , by next 
friend and guardian , Jenni fer Kennedy ; 
COLTEN OAKMAN , by next friend and guardian , 
Schelena Oakman ; CAMERON PINT , by next 
friend and guardian , Martha pint ; ALEXIS 
SEEBER and BRADY SEEBER , by their next 
friends and guardians , David and Mi sty 
Seeber ; LEVI CAIN , by next friends and 
guardians , John and Becky Cain ; JEREMY 
COX , by next f riends and guardians , 
Darrin and Lois  Cox ; ALEC ELDREDGE , by 
next friends and guardians , Danie and 
Josh Eldredge ; JOSEPH HOLMES , by next 
friends and guardians , Jim and Joy 
Holmes ; LILY NEWTON , by next friends 
and guardians , Matt and Ivy Newton ; 
ALEXANDER OWEN , by next friend and 
guardian , Glenn Owen ; MIKE RANK , by next 
friend and guardian , Ryan Rank ; QUANTEZ 
WALKER , by next friend and guardian , 
Beulah Walker ; MARIXSA ALVAREZ , by 
next friend and guardian , Bianca Alvarez ;  
PRISCILLA DEL REAL and VALERIA DEL REAL , 
by their next friend and guardian , Norma 
Del Real ; TONATIUH FIGUEROA, by next friend 
and guardian , Adriana Figueroa ; DULCE 
HERRERA, GISELLA HERRERA, and KAROL 
HERRERA, by their next friend and guardian , 
Eva Herrera ; MIQUELA SHOTGUNN, by next 
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friend and guardian ,  Rebecca Fralick ; ) 
ALEXI TRETO , by next friend and guardian , ) 
Consuela Treto ; TED BYNUM , by next friend ) 
and guardian , Me li ssa Bynum ; BRIEANNA ) 
CROSBY , by next friends and guardians , ) 
Evette Hawthorne - Crosby and Bryant ) 
Crosby ; GEORGE MENDEZ ,  by next friends and ) 
guardians , George and Monica Mendez ;  AMALIA ) 
MURGUIA, by next f riends and guardians , ) 
Sal ly and Ramon Murguia ; NATALIE WALTON , ) 
by next friend and guardian , Clara Osborne ; ) 
UNIFIED SCHOOL DISTRICT NO . 2 5 9 ; ) 
UNIFIED SCHOOL DI STRICT NO . 3 0 8 ; ) 
UNIFIED SCHOOL DI STRICT NO . 4 4 3 ; and ) 
UNIFIED SCHOOL DI STRICT NO . 5 0 0 , ) 

) 
) 

Plaint i f f s , ) 
) 

vs . ) 
) 

STATE OF KANSAS , ) 
) 

De fendant . ) 
----------------------------------------------- ) 

MEMORANDUM OPINION AND ENTRY OF JUDGMENT 

INTRODUCTION 

This i s  a " school f inance" action f i led by four school 

districts , which inc lude USD 2 5 9  in Wichita , USD 3 0 8  in 

Hutchinson , USD 4 4 3  in Dodge City ,  and USD 5 0 0  in Kansas 

City,  Kansas . The Plaint i f f s  also inc lude individual 

parents and students in the Plaint i f f  school districts . 

This  three j udge panel was appointed pursuant to K . S . A .  72-
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64b03 to determine thi s case . Venue was selected by thi s 

panel to be in Shawnee County . 

The Plaint i f fs challenge the constitutional ity of the 

Kansas system of f inanc ing public educat ion . In eight 

separate counts ,  the Plaint i f f s  allege : 

1 .  Violation of the reguirement that the 
Legis lature provide for suitable f inance of the 
educational interests of the State under the 
Kansas Constitution Art icle 6 ,  Subsection 6 (b ) . 
Plaint i f f s c laim that , when adopting a formula 
for f inanc ing public  education as required by the 
Constitution , the State must do three things : 
( 1 )  Provide students with a suitable education ;  
( 2 )  cons ider the actual cost o f  providing a 

constitut ionally suitable educat ion ; and ( 3 )  
distribute the funds equitably . Plaint i f f s c laim 
that the State has fai led to meet its  
constitutional mandate and , at  the same t ime , 
when educational costs have increased and student 
achievement requirements have increased , the 
State has continued to al low tax cuts and 
abatement s that reduce revenue . 

2 .  Suspended capital out lay egual i zat ion 
payments . The Plaint i f f s contend that capital 
outlay equali zat ion payments were incorporated 
into the school funding formula to combat wealth­
based di sparit ies in raising funds for capital 
expenditures . Plaint i f fs contend that 
approximately hal f  of all Kansas school districts 
are entit led to capital outlay equali zation .  
Plaint i f f s  contend that the State fai led to 
distribute capital outlay equali zation to school 
di stricts during the 2 0 0 9 - 2 0 1 0 f i scal year , 
legi s lat ively suspended equali zat ion payments 
during the 2 0 10 - 2 0 1 1 , 2 0 1 1 - 2 0 12 and 2 0 12 - 2 0 13 
f i scal years and plan to suspend payments for the 
and 2 0 1 3 - 2 0 14 f i scal year by the 2 0 12 Omnibus 
Appropriations Act . Plaint i f f s  contend that the 
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State ' s  action creates an inequitable 
dis tribution of  funds in violation of the Kansas 
Constitution ; 

3 .  Unconstitutionality of Omnibus A��ro�riation 
Acts . Plaint i f f s  contend that the Omnibus 
Appropriations Act o f  2 0 0 9 ,  the Omnibus 
Appropriat ions Act of 2 0 1 0 , and the Omnibus 
Appropriat ions Act of 2 0 1 1  are unconst itutional 
and void in contravention of  Article 2 ,  
subsection 1 6  of the Kansas Constitut ion ;  

4 .  Substant ive Due Process . Plaint i f fs contend 
that in Kansas , both education and a suitable 
provi s ion for the f inance of the educational 
interests of the State are a fundamental right ; 

5 .  Equal Protection . Plaint i f f s  contend that in 
Kansas , both education and the suitable provi sion 
for the f inance of the educational interests of 
the State are a fundamental right and that the 
State , through components of the current funding 
formula combined with the under- appropriation of 
money to fund the formula , has denied certain 
students and school distri cts equal protection of 
the law as guaranteed by Section 1 - 2  of  the Bill  
of  Rights of the Kansas Constitut ion and the 
Fourteenth Amendment of the United States 
Constitut ion ;  

6 .  Unconstitut ionality of K . S.A . 7 2 - 6 4 b 0 3 ( d } . 
Plaint i f f s  contend the Act i s  unconstitutional 
because it i s  a legi slative attempt to limit the 
powers of the j udiciary in a manner which 
transgresses the separation of powers by 
re stricting the j udic iary ' s abi l ity to determine 
and interpret the proper remedy for a violation 
of Article 6 of the Kansas Constitution ; 

7 .  Fai lure to com�ly with the mandates of K . S . A. 
72 - 64 c 0 3 . The Act provides : "The appropriat ion 
of monies necessary to pay general state aid and 
supplemental general state aid under the School 
District Finance and Qual ity Performance Act and 
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state aid for the prov1 s1on of special education 
and re lated services under the Special Education 
for Exceptional Chi ldren Act shall be given f irst 
priority in the legislative budgeting process and 
shall  be paid f irst from exi sting state revenues .  
Plaint i f f s  contend that the State has fai led to 
meet thi s duty ; and 

8 .  Fai lure to comply with the mandates of 
K . S . A .  72 - 64 c0 4 . Plainti f f s  contend that the 
State had a duty , under the Act ,  to increase 
state aid to schools by not less than a 
percentage equal to the percentage increase in 
the consumer price index . Although the Act i s  
now sunset and expired June 3 0 ,  2 0 1 0 , the 
plaint i f f s  c laim that the State fai led to meet 
that duty during the t ime that the requirement 
was in e f fect and by not meet ing the duty during 
the time it was ef fective , the under- funding has 
been compounded into future years . 

The State generally denies the Plaint i f f s ' c laims and 

contends that thi s panel ' s  j uri sdiction i s  l imited to 

whether the legi slation is reasonably re lated to the 

mandates of Article 6 ,  Section 1 and 6 and i s  not arbitrary . 

1 .  Suitab i l i ty of Funding . As to Count 1 ,  the 
State contends that the school f inance system in 
place sat i s f ies  Article 6 ,  Section 6 of the 
Kansas Const itution and that the State had a 
rational , reasonable and non - arbitrary bas i s  for 
its school funding decis ions and its  school 
f inance legi s lation . The State contends that its 
decis ions are presumed const itutional . The State 
further contends that the state , local and 
federal funding in place has combined to sustain 
per pupil  funding . The State further contends 
that the cuts to funding were neces s itated in 
response to the worst economic cri s i s  s ince the 
Great Depression . 
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2 .  Suspens ion of Capital Out lay Eguali zat ion 
Payment s. The State contends there i s  no 
private cause of  action for a violation of 
K . S . A .  7 2- 8 8 14 . Alternat ively,  the State 
claims that Plaint i f f ' s c laim is barred by 
immuni ty ;  that thi s Court lacks j uri sdiction 
to mandate appropriat ion of funds and that 
Plaint i f f s ' c laim for FY 2 0 1 0 to FY 2 0 1 1 
capital outlay state aid i s  barred by latches . 

3 .  Omnibus Appropriations Acts . The State 
claims there is no private cause of  action for 
a violat ion of K . S . A .  72- 8 8 14 , that the 
omnibus legislation is  presumed 
constitutional , and that the legi s lation does 
not violate Article 2 ,  Section 1 6  of the 
Kansas Consti tution . 

4 .  Substant ive Due Process . The State 
contends that education is not a fundamental 
right under the Kansas or United States 
Constitutions and , therefore , a substantive 
due process c laim cannot arise . The State 
general ly denies Plaint i f f s ' c laims and 
contends that the State ' s  dec i s ions had and 
have a rational bas i s . The State also c laims 
sovereign immunity . 

5 .  Egual Protection .  The State contends that 
education i s  not a fundamental right under the 
Kansas or United States Constitutions . The 
State contends that the Kansas Supreme Court 
found equal protection rights were not 
violated by any of the same or s imi lar 
provi s ions in the school f inance laws at is sue 
in Plaint i f f s ' claims . The State claims 
sovereign immuni ty and that its  dec i s ions had 
and have a rat ional basis . 

6 .  Constitut ional Chal lenge of K . S.A . 72-
6 4b 0 3 ( d) . The State claims that Plaint i f f s ' 
c laim i s  not ripe , and the State generally 
denies the claim .  
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7 .  Fai lure to Comply with the Mandates of 
K . S . A .  72 - 64 c 0 3 . The State general ly denies 
the claim and states that Plaint i f f s ' c laim is 
moot . 

8 .  Fai lure to Comply with the Mandates of 
K.S . A. 72 - 6 4c04 . Again , the State denies the 
c laim and c laims that Plainti f f s ' c laim i s  
moot . 

LEGAL HI STORY 

We , as a pane l of  j udges , do not be lieve the 

present case can be we l l  explained without re ference to 

the past . Thi s  case f inds its genesis  in the di smissal 

of Montoy v.  Sta te , 2 8 2  Kan . 9 ,  on July 2 8 , 2 0 0 6 , 

(Montoy IV) , whereby �he Kansas Supreme Court conc luded 

that based on its analysi s , the Kansas Legi s lature had 

substantially complied ,  based on the record before i t ,  

wi th the prior rul ings and orders o f  the Court in 

relation to the actions or inactions of the Legislature 

that had initially underpinned its rul ings in regard to 

the constitutional e f f icacy of the Kansas School 

District Finance and Quality Performance Act ,  K . S . A . 

7 2 - 6 4 0 5 , e t  seq. , and other legi slat ive measures taken 

or omitted , in regard to K- 12 school funding as raised 

in Montoy. 

The Montoy case , itsel f , had its ini t ial 
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beginnings in a case f i led in the District court of 

Shawnee County on December 14 , 1 9 9 9 , which was 

initially dismi ssed by the District Court on November 

2 1 ,  2 0 0 1 ,  based , fundamentally, on the exi sting 

pleadings and grounded on the holding in a prior case 

of the Kansas Supreme Court in U. S . D .  229 v. Sta te , 2 5 6  

Kan . 2 3 2  ( 1 9 94 ) . I n  the latter , a const i tut ional 

challenge had been made to the School Di strict Finance 

and Quality Performance Act ,  a 1 9 9 2  enactment of the 

Legislature , along with certain other statutes 

facilitat ive thereof . The U. S . D .  229 case attacked 

this legi s lative act on its provisions alone , which , in 

constitut ional legal parlance , is categori zed as a 

facial challenge to a law .  A " facial" constitut ional 

chal lenge as opposed to an " as - appl ied" constitutional 

challenge can be , most s imply , described as follows : 

"An appel lant may challenge the const itutionality 
of a statute by asserting a facial challenge , an 
as - appl ied challenge , or both . See , e . g . , Kan . 
Judi cial  Revi ew v.  Stout ,  5 1 9  F . 3d 1 1 0 7 , 1 1 1 8  
( 1 0 th Cir . 2 0 0 8 ) . 'A facial challenge i s  a head- on 
attack [of a]  legislative j udgment , an assertion 
that the chal lenged statute violates the 
Const itution in all , or virtually al l ,  of its 
appl ications . '  Uni ted Sta tes v.  Prui t t ,  502 F . 3d 
1154 , 1 1 7 1  ( 1 0 th Cir . 2 0 0 7 ) . 

In contrast , ' [a] n as - appl ied challenge 
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concedes that the statute may be consti tutional 
in many of its applications , but contends that it 
is  not so under the parti c ul ar circ umstances of 
the case . "  Id . ( emphas is  added ) ; see also New 
Mexi co Youth Organi zed v.  Herrera , 6 1 1  F . 3d 6 6 9 , 
6 7 7  n .  5 ( 1 0 th Cir . 2 0 1 0 ) ( '  [An] "as- appl ied" 
challenge to a law acknowledges that the law may 
have some potential constitutionally permissible 
applicat ions , but argues that the law is not 
constitut ional as appl ied to [particular 
parties]  . ' ) . 

' The nature of a challenge depends on how the 
plainti ffs elect to proceed-whether they seek to 
vindicate their own rights based on their own 
circums tances ( as- appl ied) or whether they seek 
to inval idate a [  ] [statute] based on how i t  
af fects them as wel l  a s  other conceivabl e parties 
( facial ) . '  Scherer v. Uni ted Sta tes Forest Serv. , 
6 5 3  F .  3 d  1 2 4 1 ,  1 2 4 5  ( 1 0 th Cir . 2 0 1 1 )  ( second and 
third emphases added)  . "  

u. S .  v. Cavel , 6 6 8  F . 3d 12 1 1 , 12 17 ( 1 0 th Cir . 2 0 1 1 ) . 

The princ ipal c laims of the Plaint i f fs in U. S . D .  229 

rested in the re ferenced Act ' s  asserted encroachment on 

local school board authority ,  which was sought to be 

declared violative of Art icle 6 ,  § 5 ,  of the Kansas 

Constitut ion ' s educational article and , as more relevant to 

the current case now under review , a claim under Article 6 ,  

§ 6 (b )  of that Art i cl e ,  where the Kansas Supreme Court 

articulated its  parameters as follows : 

"Article 6 ,  § 6 (b )  provides , in pert inent part , 
' The legi slature shall make suitable provision 
for f inance of the educational interests of the 
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state . ' 

In this i ssue , it is  c laimed the Act i s  
violat ive of § 6 (b )  of Article 6 i n  that i t  fai ls  
to make the mandated ' suitable provision . '  Much 
of the argument leads directly back to the f irst 
issue , that is , the financing provi sions of the 
Act are not suitable because they infringe on the 
local control provisions of § 5 of Article 6 ,  
previous ly discussed . 

In thi s i ssue , districts which have seen 
their funding reduced by the Act presented 
evidence of how they have had to reduce programs , 
personnel ,  etc . , to accommodate the reduced 
funding . They argue the funding is not ' suitable ' 
when it results in cutting programs deemed 
necessary by the local boards of educat ion . They 
acknowledge there i s  a wide disparity in per 
pupil spending but argue the legislature i s  
improperly cutting off the mountain tops t o  f i l l  
in the valleys . There was test imony , however ,  
that some school districts be lieved they had 
greater local control under the Act . 

The district court correctly held that the 
issue for j udicial determinat ion was whether the 
Act provides suitable f inanc ing , not whether the 
level of f inance is  optimal or the be st pol icy . 
The di strict court ' s  analys is of thi s is sue f irst 
cons idered dec is ions from other states and then 
analyzed Kansas law . " 

2 5 6  Kan . at 5 54 . 

The Supreme Court then reviewed the f inanc ing 

scheme and appl ied a rat ional bas i s  test in scrutini z ing any 

di sparities or inequities , which is  the least level of 

constitutional scrutiny for legislative compliance with a 

constitutional principle under review , and upheld the 
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legi slation c laimed af fecting these sect ions of Arti cl e  6 

and further rej ec ted some other constitutional c laims based 

on the procedural aspects of the statute ' s  enactment . The 

parameters for a rational bas is review of legis lation 

claimed impact ing equal protection concerns i s  articulated , 

fundamentally,  as follows : 

" ' The rational bas is  standard is  a very lenient 
standard . Al l the court must do to uphold a 
legis lative clas s i f ication under the rat ional 
bas is  standard is perceive any state of facts 
which rationally j usti f ies the clas s i f i cat ion . 
Kel l ems v.  Commi ssi oner of In ternal Reven ue , 5 8  
T . C .  5 5 6 , 5 5 8  [ 1 9  7 2  WL 2 4 6 2 ]  ( 1 9 7 2 ) , a f f ' d 4 7 4  
F . 2d 13 9 9  ( 2 d Cir . ) ,  cert . denied 4 14 U . S .  8 3 1 [ 94 
S . Ct .  6 3 , 3 8  L . Ed . 2d 6 6 ]  ( 1 9 7 3 ) . "Re levance i s  the 
only relat ionship required between the 
c las s i f i cation and the obj ect ive . "  Stephenson [v. 
Sugar Creek Packing], 2 5 0  Kan . at 7 7 4  [ 8 3 0  P . 2d 4 1  
( 1 9 92 ) ] .  See also Stephens v. Snyder Cl ini c  Ass ' n ,  
230  Kan . 1 1 5 , 12 9 ,  6 3 1  P.2d 2 2 2  ( 1 9 8 1 )  ( stat ing 
that a c lass i f ication which may result in some 
inequal i ty only violates equal protect ion i f  the 
clas s i f i cation is  " irrelevant" to the goals the 
State intended to achieve through passage of the 
statute ) . A clas s i f icat ion i s  " relevant" to its  
intended goal if  it is  rationally related to the 
legit imate legi s lative purpose behind the statute . 
Thompson v. KFB Ins . Co . . , 2 5 2  Kan . 1 0 1 0 , 1 0 1 8 , 8 5 0  
P . 2d 7 7 3  ( 1 9 9 3 ) . However , a statute cannot 
clas s i fy persons into groups based on a cri teria 
which is  "wholly unre lated" to the goal of the 
statute . Henry [v. Ba uder], 2 13 Kan . [ 7 5 1 ]  at 7 5 3 -
54  [ 5 1 8  P .  2d  3 6 2  ( 1 9 7 4 ) ] .  A clas s i f ication "\I 'must 
be reasonable , not arbitrary , and must rest upon 
some ground of di f ference having a fair and 
substantial relat ion to the obj ect of the 
legi s lat ion ,  so that all  persons s imi larly 
circumstanced shall be treated alike . " ' "  Thompson,  
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2 5 2  Kan . at 1 0 18 [ 8 5 0  P . 2d 7 7 3 ] ( quoting Roys ter 
Guano Co . v. Virginia ,  2 5 3  U . S .  4 12 ,  4 15 , 4 0  S . Ct .  
5 6 0 [ 5 6 1 - 6 1 ]  6 4  L .  Ed . 9 8  9 [ (  1 9 2  0 ) ] ) .  

UAlthough the rat ional bas is  standard 
requires that the discriminatory 
clas s i f i cation . . .  be rat ionally re lated to 
val id state interests or goals , the 
standard does not require that the 
class i f i cation be the perfect solut ion to 
achieve such goals . See Thompson , 2 52 Kan . 
at 1 0 2 1  [ 8 5 0  P .  2d 7 7 3 ] (When the 
legi slature must draw a l ine and , u ' there 
i s  no mathemat ical or logical way of f ixing 
it precise ly ,  the decis ion of the 
legi slature must be accepted unless [ the 
court ] can say that it was very wide of  any 
reasonable mark . ' III ) ; [State ex reI . 
Schneider v. J Ligge t t ,  2 2 3  Kan . [ 6 1 0 ]  at 
6 1 9 [ 5 7 6  P . 2d 2 2 1  ( 1 97 8 ) ] ( ' Establi shment 
of c lass i f i cations with mathematical 
precis ion is not required . ' )  . " ' "  

Inj ured Workers of Kansas v.  Frankl in, 2 6 2  Kan . 8 4 0 , 84 7 -

8 4 8 , 942 P . 2d 5 9 1  ( 1 9 9 7 ) ; Peden v.  Kansas Dept . of Reven ue ,  

2 6 1  Kan . 2 3 9 ,  2 5 8 - 2 5 9  ( 1 9 9 6 ) , cert . denied 5 2 0  U . S .  12 2 9  

( 1 997 ) . 

On appeal , the District Court ' s  opinion in Montoy I was 

reversed , stating the then Plaint i f f s ' petition , 

part icularly , its pro f fered amended pet i t ion , carried an 

assertion of facts , which due to the pas sage of t ime , as 

well  as changes in the law since the U. S . D . 229 case had 

been dec ided , should be allowed to be factual ly explored . 
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"The j udgment entered by the di strict court in 
this case fails  to address the factual allegations 
of the plaint i f f s  except to say that all  
al legations of the plainti f f s  are without merit 
and resolved by our recent deci s ion in U. S . D .  229 
v .  Sta t e ,  2 5 6  Kan . 2 3 2 , 8 8 5  P2d 1 1 7 0  ( 1 9 94 ) . As 
more ful ly di scus sed be low ,  giving the plaint i f f s  
the bene f i t  of a l l  reasonable inferences that may 
be drawn from the record , we conc lude that there 
remain genuine i s sues of material fact not shown 
to be a sham , frivolous , or so unsubstantial that 
it would be futile  to try the case . See Green , 1 9 7  
Kan . a t  7 9 0 . 

In Count I involving the suitabi l i ty of school 
finance , the plaint i f f s  assert that s tate law no 
longer contains educational goals or standards and 
that the State Board has not i ssued any 
regulations containing academic standards or 
obj ective criteria against which to measure the 
education Kansas chi ldren receive . The 1 0  goals 
quoted by U. S . D .  229 are no longer part of the 
statute . L .  1 9 9 5 , ch . 2 6 3 , § I .  What remains i s  a 
statutory requirement that the State Board adopt 
an accreditat ion system that i s  ' based upon 
improvement in performance that ref lects higher 
academic standards and is measurable . '  K . S . A .  2 0 0 1  
Supp . 72 - 64 3 9 ( a ) . Whi le the amendment to K . S . A .  
72 - 64 3 9 ( a )  may not represent a serious shi ft  in 
the goals of public  education in the state of  
Kansas , we bel ieve that the suitabil ity analysis  
required by U. S . D . 229 is  more rigorous than 
presumed by the district court . 

U. S . D .  229 rel ied on the legi s lature to 
promulgate standards but asserted that the 
ult imate question on suitability must be one for 
the court . Accreditation is  a " base , " but U. S . D .  
2 2 9  also quoted the following caveat from the 
district court in that case : 

' ''The i ssue of suitability i s  not stagnant ; 
past history teaches that thi s i s sue must be 
c losely monitored . Previous school f inance 
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legis lation ,  when initial ly attacked upon 
enactment or modi f ication was determined 
constitutional . Then , underfunding and 
inequi table di s tribution of f inances lead to 
j udic ial determination that the legi slation no 
longer compl ied wi th constitutional 
provi sions . ' " 2 5 6  Kan . at 2 5 8 . 

U. S . D .  229, quoting the district court , noted 
that ' " whi le the issues raised by Plaint i f f s  raise 
serious pol icy questions , the arguments do not 
compel a determination that the f inanc ing is not 
' suitable ' at the pre sent time . ' "  2 5 6  Kan . at 
2 5 8 . We conc lude that thi s case i s  suf f i c iently 
removed in t ime from our deci s ion in U. S . D . 229 so 
as to prec lude summary appli cation of U. S . D . 229 
to dispose of the plainti f f s ' claims . 

In thi s case , the plaint i f f s  assert the 
fol lowing facts are di sputed in the memorandum to 
determine legal issue s in advance of trial : 

' The state law no longer contains 
educat ional goals or standards ; 

' the BOE has not issued any regulations 
containing academic standards or obj ective 
criteria against which to measure the educat ion 
Kansas chi ldren receive ; 

' the amount of Base State Aid Per Pupil  
( BSAPP ) has not kept up with inf lation . For FY 
2 0 0 3 , the BOE requested approximate ly $ 6 3 5  
mi l l ion in additional educational funding ; 

' schoo l districts are s t i l l  required to 
raise capital outlay expenses locally,  and the 
four mi l l  levy l imit has been removed , allowing 
wealthier districts even greater access to 
capital outlay expenditures than poorer 
districts and thus increasing funding 
disparities ; see K . S . A .  72 - 8 8 0 1 . In Mock, thi s 
court spe c i f i cally he ld that Article 6 (b )  of 
the Constitution ,  in its direction to the 
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legislature to provide suitable f inancing , 
makes the s tate responsible for capital 
expenses . Mock, s upra at 5 0 1 . See also Wyoming 
v .  Campbel l  Coun ty School Di stri c t . et al . ,  
2 0 0 1  WY 1 9 , 1 9  P . 3 d 5 1 8 , 5 5 7  (Wyo . 2 0 0 1 )  
( capital construction financing system based 

upon a school district ' s  assessed valuation 
neces sari ly depends on local wealth creat ing 
uncons titutional disparities in educat ional 
opportunities . )  ; 

' the school f inance formula provides widely 
di f fering amount s  of revenue to dif ferent 

. 

districts ; 

' the number of minority students in the 
plaint i f f  school districts has increased 
dramat ically;  

' a  substantial gap exi sts between the 
performance of minorities and whites and 
between students in the free and reduced lunch 
programs and those not in these programs , on 
state standardized tests ; 

' the 2 0 0 1  legi slature changed the f inance 
formula to allow school boards to rai se a 
greater proportion of funds with local taxes 
creating disparities in educat ional 
opportunity ; 

' the plaint i f f  school districts must raise 
money locally through the " local option budget"  
( ' LOB ' ) or  the capital outlay fund to meet the 

minimum school accreditation requirements ; 

' the LOB was originally capped at 2 5 %  of 
the general fund budget of the local school 
district , and was des igned to decrease as the 
base state aid per pupil increased , in an 
attempt to achieve parity statewide over t ime . 
In the 1 9 9 3  legis lative sess ion this equa l i z ing 
method was abandoned and the LOB was allowed to 
increase as the BSAPP increased ; 
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' the plaint i f f  school di stricts raise less 
money per pupil  with each mi l l  levy than 
wealthier districts ; 

' increased rel iance on local taxes has 
resulted in a less advantageous education in 
the plaint i f f  school di s tri cts than in 
wealthier districts ; 

2 7 5  Kan . at 152 - 154 . 

In legal parlance , the Supreme court found the 

plaint i f f s  were entitled , princ ipally ,  to an a s - appl ied 

constitut ional challenge of the law .  

Thus , when Montoy I returned the case to the Di strict 

Court , a trial of the issues ensued and the District Court 

made certain f indings favorable to Plaint i f f s , which , on a 

then second appeal to the Kansas Supreme Court (Montoy v. 

Sta te , 2 7 8  Kan . 7 6 9  ( 2 0 0 5 ) ) (Montoy II) , that Court affirmed 

the District Court ' s  j udgment that the Legis lature had 

fai led to "make suitable provi sion for f inance of the public 

schools" but on a bas i s  less expans ive than that adopted by 

the District Court : 

" 1 . We reverse the district court ' s  holding 
that SDFQPA ' s f inanc ing formula i s  a violat ion of 
equal protection . Although the di strict court 
correctly determined that the rat ional bas i s  test 
was the proper level of scrutiny , it mi sappl ied 
that test . We conc lude that all  of the funding 
di f ferent ials as provided by the SDFQPA are 
rationally related to a legit imate legi s lat ive 
purpose . Thus , the SDFQPA does not violate the 
Equal Protect ion Clause of the Kansas or United 
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States Constitutions . 

2 .  We also reverse the district court ' s  
holding that the SDFQPA financ ing formula has an 
unconstitutional di sparate impact on minorities 
and/or other c lasses . In order to estab l i sh an 
equal protection violation on thi s basis , one must 
show not only that there is  a di sparate impact ,  
but also that the impact can be traced to a 
discriminatory purpose . Personnel Admini s tra tor of 
Mass . v. Feeney, 4 4 2  U . S .  2 5 6 , 2 7 2 , 9 9  S . Ct .  2 2 8 2 , 
6 0  L .  Ed . 2d  8 7 0  ( 1 9 7 9 ) . No discriminatory purpose 
was shown by the plaint i f f s . Thus , the SDFQPA is 
not unconstitutional based solely on its 
' disparate impact . '  

3 .  We aff irm the district court ' s  holding that 
the legi slature has fai led to meet its  burden as 
imposed by Art . 6 ,  § 6 of the Kansas Constitution 
to ' make suitable provi sion for f inance ' of the 
public schools . 

Fol lowing the trial , the di strict court made 
findings regarding the various statutory and 
societal changes which occurred after the dec i s ion 
in U. S . D .  No . 229 and affected school funding . 
Regarding societal changes ,  the district court 
found : ( 1 )  3 6 % of Kansas public school students 
now qua l i fy for free or reduced-price lunches ; ( 2 )  
the number of students with l imited proficiency in 
Engl ish has increased dramat ically ; ( 3 ) the number 
of immigrants has increased dramat ically;  and ( 4 ) 
state institut ions of higher learning now use more 
rigorous admis s ion standards . 

Additionally,  the di strict court found a 
number of statutory changes made after the 
deci sion in U. S . D . No . 229 which af fected the way 
the f inanc ing formula de livers funds : ( 1 )  the 
goals  set out in K . S . A .  7 2 - 64 3 9 ( a )  were removed ; 
( 2 )  the SDFQPA ' s provis ion requiring an oversight 
committee to ensure fair and equitable funding was 
allowed to expire ; ( 3 )  the low enrol lment 
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weighting was changed ; ( 4 )  correlation weighting 
was added ; ( 5 )  at - risk pupil weighting was 
changed ; ( 6 )  the mi l l  levy was decreased from 3 5  
mi l ls to 2 0  mi l l s ; ( 7 )  a $ 2 0 , 0 0 0  exemption for 
residential property was added to the mi l l  levy , 
also decreas ing revenue ; ( 8 )  a new fac i l ities 
weighting was added ; ( 9 )  special education funds 
were added to the calculation to increase the base 
on which the local opt ion budget funding was 
calculated ; ( 1 0 )  anc i l lary weighting was added ; 
( 1 1 )  the cap on capital out lay authority was 
removed ; and ( 12 )  most special education funds 
were l imi ted to reimbursement for 8 5  percent of 
the costs incurred in hiring special education 
teachers and paraprofess ionals . 

The plaint i f f s  argued and the district court 
found that the cumulative result of these changes 
is a f inancing formula which doe s not make 
suitable provision for f inance of public  schools , 
leaving them inadequately funded . "  

2 7 8  Kan . at 7 7 1 - 7 7 3 . 

Signi f icant declarations were made in Montoy II going 

to the issue of the government ' s  compliance with the Kansas 

Constitut ion Article 6 ,  § 6 (b ) ' s  " suitable provi s ion" . The 

Court said : 

"The concept of ' sui table provision for f inance ' 
encompas ses many aspects. First and perhaps 
foremost it must re f lect a leve l of funding which 
meets the constitut ional requirement that ' [ t ] he 
legi s lature shall  provide for intel lectual , 
educational ,  vocational and sc ienti f i c  
improvement by establi shing and maintaining 
public schools . . . .  ' ( Emphasis added . )  Kan . Const . 
art . 6 ,  § 1 .  The Kansas Constitution thus imposes 
a mandate that our educational system cannot be 
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stat ic or regress ive but must be one whi ch 
' advance [ s ]  to a better qual ity or state . '  See 
Webster ' s  I I  New Col lege Dictionary 5 5 7  ( 1 9 9 9 )  
( de fining ' improve ' ) .  In apparent recognition of 
thi s concept , the legis lature incorporated 
performance leve ls  and standards into the SDFQPA 
and , although repealing the 1 0  goals  which served 
as the foundation for measuring suitab i l ity in 
the U. S . D .  No . 229 dec ision , has retained a 
provi sion which requires the State Board of 
Educat ion to design and adopt a school 
performance accreditat ion system ' based upon 
improvement in performance that re f lects high 
academic standards and is measurable . ' K . S . A .  
7 2 - 6 4 3 9 ( a ) . Moreover , the legi slature mandated 
standards for individual and school performance 
levels ' the achievement of which represents 
excel lence in the academic area at the grade 
level to which the assessment applies . '  K . S . A .  
7 2 - 6 4 3 9  ( c )  . 

Through these prov1s 10ns , the legi slature 
has imposed criteria for determining whether it 
has made suitable provi sion for the f inance of 
educat ion : Do the schools meet the accreditat ion 
requirements and are students achieving an 
' improvement in performance that ref lects high 
academic standards and is  measurable ' ? K . S . A .  
7 2 - 64 3 9 ( a )  . 

These student performance accreditation 
measures were ut i l i zed in 2 0 0 1  when the 
legislature directed that a professional 
evaluation be performed to determine the costs of 
a suitable education for Kansas school chi ldren . 
In authori z ing the study, the legi slature de f ined 
' suitable educat ion. ' K . S . A .  2 0 0 3 Supp . 
4 6 - 12 2 5 ( e ) . The Legis lat ive Education Planning 
Committee ( LEPC ) , to whom the task of overseeing 
the study was delegated , determined which 
performance measures would be uti l i zed in 
determining if Kansas' school chi ldren were 
rece1v1ng a suitable education . The evaluat ion ,  
performed by Augenblick & Myers , uti l i zed the 
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criteria establi shed by the LEPC , and , in part , 
examined whether the current f inanc ing formula 
and funding leve l s  were adequate for schools to 
meet accredi tation s tandards and performance 
criteria . The study concluded that both the 
formula and funding levels were inadequate to 
provide what the legi slature had de fined as a 
suitable education . 

Although in Mon toy I, 2 7 5 Kan . at 1 5 3 - 5 5 , 62  
P . 3d 2 2 8 , we conc luded that accreditation 
standards may not always adequately de f ine a 
suitable education , our examination of  the 
extens ive record in thi s case leads us to 
conc lude that we need look no further than the 
legi s lature ' s  own de finition of suitable 
education to determine that the standard is  not 
being met under the current f inanc ing formula . 
Within that record there i s  substant ial competent 
evidence ,  inc luding the Augenbl ick & Myers study , 
establi shing that a suitable education ,  as that 
term i s  def ined by the legis lature , i s  not being 
provided . In part icular , the plaint i f f  school 
distri cts ( Salina and Dodge City)  established 
that the SDFQPA fails  to provide adequate funding 
for a suitable education for students of their 
and other s imi larly situated districts , i . e . , 
middle - and large - s ized di stricts with a high 
proportion of minority and/or at - risk and special 
educat ion students .  Additional evidence of the 
inadequacy of the funding is found in the fact 
that , whi le the original intent of the provi s ion 
for local option budgets within the f inanc ing 
formula was to fund ' extra ' expenses , some school 
districts have been forced to use local option 
budge ts to f inance general education . 

Furthermore , in determining i f  the 
legi s lature has made sui table provi sion for the 
finance of public  education ,  there are other 
factors to be considered in addition to whether 
students are provided a suitable educat ion . 
Speci f ical ly ,  the di strict court found that the 
financing formula was not based upon actual costs 
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to educate chi ldren but was instead based on 
former spending levels and pol itical compromi se . 
This  fai lure to do any cost analys i s  di storted 
the low enrol lment , special educat ion ,  
vocational , bil ingual education , and the at - risk 
student weight ing 
factors . "  

278  Kan . at 7 7 3 - 7 7 5 . 

We , note , however ,  a signi f icant minority of the Court 

in Montoy II ( 3  of 7 )  thought the " strict scrutiny test" for 

the review of const itutional equal protection challenges 

should have been employed once it i s  shown that the 

legis lat ion challenged "actual ly or functional ly deny the 

fundamental right to educate" . This minority of the Court 

thought the right to education in Kansas was a fundamental 

right . Id . at pp . 3 1 7 - 3 1 8 . 

A " strict scrutiny" constitutional analys i s  requires 

that a De fendant assume the burden of proof and show "that 

the clas s i f icat ion i s  necessary to serve a compe l l ing state 

interest . "  U. S . D .  229 at p .  2 6 0  quoting Farley v.  Engelken , 

2 4 1  Kan . 6 6 3 , 6 7 0  ( 1 9 8 7 ) . However , thi s minority did not go 

further and take its  strict scrutiny analys i s  to the facts 

presented , but , rather , concurred in the j udgment rendered . 

We would note here that there is also an intermediate 

level of constitutional scrutiny,  termed "heightened 
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scrutiny" , which allows a court to examine whether the 

reason for the c lassi f ication is  one that would 

" substantially further a legit imate legi slative purpose" or , 

otherwise , "must serve important governmental obj ectives and 

must be substantially related to achievement of those 

obj ectives" . U. S . D . 229 at p .  2 6 0  quoting respectively ,  

Farley, 2 4 1  Kan . a t  p .  2 6 1  and Craig v. Boren , 4 2 9  U . S .  1 9 0 , 

197 , 5 0  L .  Ed . 2d  3 9 7 ( 1 97 6 ) . The burden of proof relat ive 

to "heightened scrutiny" would remain on the challenger as 

is  the case with the rational bas is  test . 

The Montoy II Court conc luded its Opini on ,  as fol lows : 

"We have in this brief opinion endeavored to 
identi fy problem areas in the present formula as 
wel l  as legi s lative changes in the immediate past 
that have contributed to the present funding 
de ficiencies . We have done so in order that the 
legislature take steps it deems necessary to 
ful f i l l  its constitut ional respons ibility .  Its  
fai lure to act  in the face of this  opinion would 
require this court to direct action to be taken to 
carry out that responsibil ity . We bel ieve further 
court action at thi s t ime would not be in the be st 
interests of the school chi ldren of this  state . 

The legi slature , by its action or lack 
thereof in the 2 0 0 5  session ,  wi l l  dictate what 
form our f inal remedy , i f  neces sary , wi l l  take . To 
ensure the legislature complies with our holding , 
we wi l l  withhold our formal opinion unt i l  
corrective legislation has been enacted o r  Apri l 
12 , 2 0 0 5 , whichever occurs f irst , and stay the 
is suance of our mandate in thi s case . "  
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278  Kan . at p .  7 7 6 . 

Thus , holding on to its  j urisdict ion obtained by Mon toy 

II and eschewing its own remedy in favor of , and in 

deference to , a legi s lative solution to the legal defects it 

noted in the legi slation ,  the Kansas supreme Court awaited 

the Legislature ' s  response , which was expres sed by the 

passage of new b i l l s  ( 2 0 0 5 HB2 2 4 7  and 2 0 0 5  SB3 ) . On May 11 , 

2 0 0 5 , the Court held what it described as a " show cause " 

hearing , whereby the parties were to address whether the 

enacted b i l l s  were fac ial ly suf f i c ient to cure the Montoy II 

legal de fic ienc ies , as noted , and whether fact f inding was 

necessary in order to evaluate the changes on the bas is  of 

an as -appl ied challenge , or , i f  not , to sugges t  the form of 

remedy and its timel ine . Since the Montoy II proceeding was 

at that time in the remedial , i . e . , compl iance , phase of the 

Mon toy II holding , the burden of proof was al located to the 

Defendant . 

On June 3 ,  2 0 0 5 , the court issued a supplemental 

opinion . 2 7 8  Kan . 8 17 (Mon toy III) . Though then in the 

remedial phase , the Mon toy III Court ' s  arti culat ion of its 

own holdings in its  Montoy II opinion are instruct ive : 

" In our January opinion , thi s court reversed 
the district court in part and af f irmed in part , 
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agree ing that the legislature had fai led to make 
suitable provi sion for f inance of the public 
school system and , thus , had fai led to meet the 
burden imposed by Art icle 6 ,  § 6 of the Kansas 
Constitution . Mon toy v. Sta t e ,  2 7 8  Kan . 7 6 9 , 1 0 2  
P . 3d 1 1 6 0  ( 2 0 0 5 )  (Mon toy II) . Among other things , 
we held that the Kansas School District Finance 
and Quality Performance Act ( SDFQPA) , K . S . A .  
7 2 - 64 0 5  e t  seq. , as funded , fai led to provide 
suitable f inance for student s in middle - s i zed and 
large districts with a high proport ion of 
minority and/or at - risk and special education 
students ;  some school distri cts were being forced 
to use local opt ion budgets ( LOB ) to f inance a 
constitutional ly adequate education , i . e . , 
suitable education ; the SDFQPA was not based upon 
actual costs , but rather on former spending 
levels  and pol itical compromise ; and the fai lure 
to perform any cost analysis  distorted the low­
enrol lment , special educat ion ,  vocational 
education ,  bil ingual , and at - risk student 
weighting fac tors . 

We further he ld that among the critical 
factors for the legi s lature to cons ider in 
achieving a suitable formula for f inanc ing 
education were ' equity with which the funds are 
distributed and the actual costs of educat ion ,  
inc luding appropriate levels o f  adminis trat ive 
costs . '  We provided thi s guidance because ' the 
present f inanc ing formula increases di spari ties 
in funding , not based on a cost analys i s , but 
rather on pol i tical and other factors not 
relevant to educat ion . '  We also he ld that 
' increased funding wi l l  be required . '  Montoy II, 
2 7 8  Kan . at 7 7 5 , 1 0 2  P . 3d 1 1 6 0 . "  

2 7 9  Kan . at 8 1 8 - 8 1 9 . 

Further ,  the Montoy III opinion directed the 

Legi slature to provide a funding increase ,  directing as 

follows : 
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"The legi s lature has known for some t ime that 
increased funding of the f inancing formula would 
be necessary . In July 2 0 0 2 , the Kansas Department 
of  Education prepared a computation of  the cost of 
implement ing the recommendations in the A & M 
study . Calculated in 2 0 0 1  dol lars the total cost 
of the increase would have been $ 7 2 5 , 6 6 9 , 9 0 1  for 
each school year . Addi tionally ,  the Department 
adj usted that number because of changes in LOB 
funding and appl ied a 2 percent inf lat ion factor 
for each of the school years of 2 0 0 1 - 0 2 , 2 0 0 2 - 0 3 , 
and 2 0 0 3 - 04 . The result ing number was an increase 
in costs of approximately $ 8 5 3  mi l l ion .  As noted , 
the A & M study was commis sioned by the 
legis lature , monitored by the legi slature ' s  
committees , paid for by the legislature with tax 
dol lars , and received by the legislature . Al though 
the State c laims it cons idered the A & M study , it 
in fact chose to impugn its design and ignore its 
recommendations . It can no longer do so . 

Thi s case i s  extraordinary , but the 
imperative remains that we dec ide it on the record 
be fore us . The A & M study ,  and the testimony 
support ing it , appear in the record in thi s case . 
The State ci tes no cost study or evidence to rebut 
the A & M study , instead of fering conclusory 
aff idavit s  from legi slative leaders . Thus the A & 
M study i s  the only analys is  resembl ing a 
legit imate cost study before us . Accordingly , at 
this point in time , we accept it as a valid basis  
to  determine the cost of a constitutional ly 
adequate public  education in kindergarten through 
the 12th grade . The alternative i s  to await yet 
another study , which itself may be found 
legis lat ively or j udicial ly unacceptable , and the 
school chi ldren of Kansas would be forced to 
further await a suitable education . We note that 
the present l itigation was f i led in 1 9 9 9 . 

As set forth earl ier in thi s opinion , the 
Legis lative Divi s ion of Post Audit has been 
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commi ssioned to conduct a comprehens ive and 
extens ive cost study to be presented to the 
2 0 0 5 - 0 6  legi slature . With such addit ional 
information avai lable , the legislature should be 
provided with the cost informat ion necessary to 
make pol i cy choices establishing a suitable system 
of financing of Kansas public  schools . 

We conc lude , however ,  that additional funding 
must be made avai lable for the 2 0 0 5 - 0 6  school year 
to as s i st in meeting the school di stricts ' 
immediate needs . We are mindful of the Board ' s  
argument that there are limi ts on the amount the 
system can absorb e f f ic iently and ef fectively at 
thi s point in the budget process . We further 
conclude , after careful considerat ion ,  that at 
least one - third of the $ 8 5 3  mi l l ion amount 
reported to the Board in July of  2 0 0 2  (A & M 
study ' s cost adj usted for inf lation )  shall  be 
funded for the 2 0 0 5 - 0 6  school year . "  

2 7 9  Kan . at 8 4 4 - 8 4 5 . 

The history of Montoy v. State ref lects yet a Montoy IV 

opinion which the Supreme Court issued July 2 8, 2 0 0 6 , 2 8 2  

Kan . 9 ,  that emanated from hearings held on July 8 ,  2 0 0 5  and 

on May 22 , 2 0 0 6 . As Mon toy IV subsequently ref lected , the 

Governor and Legis lature responded to the Court ' s  Mon toy 

II ' s  f indings of school f inancing formula inadequacy and 

Montoy III ' s  accompanying funding mandate by cal l ing a 

special session of  the legis lature in June - July , 2 0 0 5 , which 

ef forts were further followed through and concluded in the 

2 0 0 6  Session of the Legi s lature . The Mont oy IV Court 

opinion rec i ted as follows : 
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"Thereafter , on July 6 ,  2 0 0 5 , the legislature 
enacted S . B .  3 ( L .  2 0 0 5  Special Session ,  ch . 2 ) , 
which provided a funding increase of  $ 1 4 7  mi l l ion 
over the $ 1 4 2  mi l l ion provided by H . B .  2 2 4 7 . 

With respect to the various components of the 
formula , S . B .  3 increased the BSAPP by another $ 3 5  
to $4 , 2 57 ; increased the at - ri sk weight ing f rom 
. 14 5  to . 1 9 3 ; increased funding for spec ial 
educat ion by rais ing the excess cost reimbursement 
from 8 8  percent in 2 0 0 6 - 0 7  to 92 percent ; lowered 
the enrol lment cut - o f f  for the low enrol lment 
we ighting from 1 , 7 2 5  students to 1 , 6 62 ; restored 
the correlation we ighting with a threshold of 
1 , 6 2 2  students ; el iminated the cap on LOB 
equa l i z ing supplemental state aid and increased 
access to LOB equali zation for districts with 
lower property valuations by rai s ing the AVPP 
entitlement from the 7 5 th percent ile  to the 8 1 . 2  
percentile ;  replaced the extraordinary dec l ining 
enrol lment ( EDE ) - BOTA provi s ion with a simi lar 
decl ining enrol lment provi sion that applies more 
broadly to any district with a dec l ine in 
enrol lment from the previous year ; and provided 
for matching state aid for districts with lower 
property valuations . 

S . B .  3 also amended the cost study provi s ion 
to require the LPA to conduct two cost studies : 
One would study the cost of inputs ,  and the other 
would est imate the cost of meeting student 
performance outcome standards adopted by the State 
Board of Education ( Board) . See K . S . A .  2 0 0 5  Supp . 
4 6 - 1 13 1 . 

The parties appeared be fore the court on July 
8 ,  2 0 0 5 . The issue be fore the court at the July 8 
proceeding was whether the new legi s lat ion 
compl ied with thi s court ' s  June 3 ,  2 0 0 5 , order for 
a minimum funding increase . At that hearing , all 
part ies agreed that S . B .  3 compl ied with the 
court ' s  June 3 ,  2 0 0 5 , order . 
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On July 8 ,  2 0 0 5 , thi s court he ld : ' The 
legis lature , by enact ing S . B .  3 ,  has compl ied wi th 
our June 3 opinion regarding the minimum funding 
increase ' for the 2 0 0 5 - 0 6  school year , and we 
approved the school f inance formula , as amended by 
H . B .  2 2 4 7  and S . B .  3 ,  ' for interim purposes . '  
Montoy, Order of July 8 ,  2 0 0 5 . Further , because 
S . B .  3 increased LOB equali zation and provided 
increased access to such equal ization , this court 
li fted the stay on the provi sion increas ing the 
LOB authority . Order of July 8 ,  2 0 0 5 . The stay on 
the EDE-BOTA provi s ion was l i fted as wel l ,  because 
S . B .  3 replaced it with a new provi sion designed 
to benefi t a larger number of districts . The stays 
on the cost - of - l iving we ighting and the EDE-Joint 
Committee on State Bui lding Construction ( JCSBC ) 
provi sions , however ,  were continued . 

Thi s court retained j uri sdict ion ' to review 
further legi s lative action which may modi fy , 
repeal , or make permanent the temporary solution 
contained in S . B .  3 . '  Order of July 8 ,  2 0 0 5 . 

On January 9 ,  2 0 0 6 , LPA completed and 
submitted to the legi s lature the cost study report 
commis sioned by H . B .  2 2 4 7 / S . B .  3 .  As pointed out 
by the State in its argument before thi s court , 
the legis lature referred to thi s report throughout 
its 2 0 0 6  sess ion and sought further input and 
explanation from LPA during the session .  

Thereafter , the legi slature enacted changes 
to the school f inance formula in S . B .  5 4 9  ( L . 
2 0 0 6 , ch . 1 9 7 ) , which was signed by the governor 
on May 1 9 , 2 0 0 6 . 

The plaint i f f s  then fi led a mot ion for a show 
cause order and brie f ing schedule , and on May 2 2 , 
2 0 0 6 , thi s court ordered the parties to brief and 
argue the i ssue whether S . B .  54 9 sat i s f ies  our 
court ' s  prior orders . 
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Rather than modi fying the prov�s�ons of S . B .  
3 /H . B .  2 2 4 7 ,  the legislature materially and 
fundamentally changed the way K- 12  i s  funded in 
thi s state . "  

2 8 2  Kan . at 12 - 15 . 

The Montoy IV Court then looked at the new legis lation , 

which was embodied in S . B .  5 4 9  emanating from that 2 0 0 6  

session of the Legis lature . We have provided our own 

emphasis , shown by i tal ics . 

" S . B .  5 4 9  adopted a 3 -year funding scheme for 
K- 12 . It also alters the formula components by 
creat ing two additional at - risk weightings : the 
high-dens ity at - risk weight ing which provides 
additional at - risk funding for di stricts wi th 
high percentages of at - risk students ;  and the 
nonprof i cient at - risk weight ing , which provides 
$10 mi l l ion in additional funding in 2 0 0 6- 0 7  for 
students who are not proficient in reading or 
math , but are not clas s i f ied as at - ri sk (el igible 
for the federal free lunch program) . 

An additional fundamental change occurred in 
providing flexibil ity to local districts to spend 
money received for at - risk , preschool at -risk,  
and bil ingual education programs interchangeably . 
More signi f i cant are the changes that S . B .  5 4 9 
made in the LOB . 

The school f inance formula provided a feature 
designed to equalize the abi l ity of districts 
with lower property wealth to rai se money through 
the use of the LOB . The formula was des igned so 
that di stricts with an assessed valuation per 
pupil (AVPP)  below the 75th percent ile  would 
receive supplemental aid in an amount designed to 
bring them up to par with the district at the 
7 5th percent i le of AVPP . Under thi s formula ,  
districts wi th an AVPP above the 7 5 th percenti le 
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would not receive supplemental state aid . K . S . A .  
7 2 - 6 4 34 . 

The legislature has increased equali zation in 
two ways . First , it increased the LOB 
equali zation threshold from the 7 5 th percent i le 
to the 8 1 . 2  percentile of AVPP .  K . S . A .  2 0 0 5  
Supp . 7 2 - 64 3 4 ( a ) . Accordingly , di stricts with an 
assessed valuation per pupil below the 8 1 . 2  
percent ile would rece ive supplemental aid on the 
LOBs in an amount designed to bring those 
districts up to par with the di stricts at the 
8 1 . 2  percent i le of AVPP . 

Second , the 2 5  percent LOB cap on 
supplemental general state aid was el iminated . 
See S . B .  3 ,  sec . 12 ( b ) . In S . B .  54 9 ,  the LOB 
authority was increased to 3 0  percent for the 
2 0 0 6 - 0 7  school year and 3 1  percent for 2 0 0 7 - 0 8  
and thereafter . An election would be required to 
adopt an LOB in excess of 3 1  percent . S . B .  5 4 9  
did not change the AVPP threshold and did not 
impose a l imi t on equaliza t i on s upplemental aid . 

S . B .  5 4 9  further requires that such 
supplemental state aid be used to meet 
accreditation requirements ,  provide programs 
required by law ,  and improve student performance . 
S . B .  54 9 ,  sec . 2 0 ( e )  ( 1 ) . The 3 -year cumulative 
total of such aid under S . B .  5 4 9  i s  $ 74 mi ll ion .  
Added to H . B .  2 2 4 7 /S . B .  3' s increase of $ 4 7 . 7  
mi l l ion , the estimated increase s ince Montoy II 
is $ 1 2 1 . 7  mi l l ion . 

Under the prior structure , LOB state aid 
funding has never been considered part of the 
foundation level of funding provided by the State 
for a district ' s  bas ic operat ing expenses . 
However , S . B .  5 4 9  now requires that supplemental 
state aid be appl ied to meet bas ic  educational 
requirements , essentially making LOB state aid 
part of the foundation level of funding . 

Further , the original intent and purpose of 
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the LOB (which would nece ssari ly inc lude LOB 
state aid)  was to al low individual districts to 
fund enhancements to a constitutionally adequate 
education provided and financed by the funding 
formula . Mon toy III, 2 7 9  Kan . at 8 3 4 , 1 12 P . 3d 
923  ( c iting Montoy II, 2 7 8  Kan . at 7 7 4 , 1 2 0  P . 3d 
3 0 6 ) . S . B .  5 4 9 ,  however ,  now provides that school 
districts are required to use LOB state aid 
moneys to fund bas ic  educat ional expenses . 

The plaint i f fs point out that these changes 
to the LOB state aid do not provide new money and 
are nothing more than a ' money renaming scheme . '  
Regardless of whether LOB state aid i s  new money , 
the point i s  that these changes to the equa l i z ing 
state aid provisions of the LOB component of  the 
formula fundamental ly alter the structure of the 
funding system . 

In addition ,  S . B .  549 increases the BSAPP 
from $4,257 to $4,316 in 2006-07; to $4,374 in 
2007-08; and to $4,433 in 2008-09. That amounts 
to an increase of $ 1 0 1 . 2 5 mi l l ion over the 3 
years , and $ 1 8 3 . 7 5 mill ion s ince January 3 ,  2 0 0 5 . 
The low enrol lment we ighting adj ustment was 
lowered to 1 , 6 3 7  pupils  in 2 0 0 6- 0 7  and 1 , 6 2 2  
pupils  i n  2 0 0 7 - 0 8  and 2 0 0 8 - 0 9 . The high 
enrol lment we ight ing ( formerly the correlation 
weighting) threshold was lowered to correspond to 
the changes in the low enrol lment weighting , 
result ing in $ 1 8 . 5  mi l l ion over the 3 -year 
period . At - ri sk weighting was increased to 0 . 2 78  
for 2 0 0 6 - 0 7 , 0 . 3 7 8  for 2 0 0 7 - 0 8 , and 0 . 4 5 6  for 
2 0 0 8 - 0 9 , resulting in an est imated 3 -year 
cumulat ive increase of $ 152 . 5 5 mi l l ion . The 
3 -year total for high- dens ity at - risk i s  $ 2 9 . 6  
mi l l ion. B i l ingual we ighting remained unchanged 
at . 3 9 5  (based upon the number of student contact 
hours in a bil ingual program) . Specia l  educa t i on 
excess cos ts reimbursemen t i s  set a t  92 percent ,  
total ing an estimated $ 8 0 . 3  mi l l ion over 3 years , 
and $ 1 1 1 . 5  mi l l ion s ince January 3 ,  2 0 0 5 . S . B .  
5 4 9  provides an est imated total funding increase 
of $ 4 6 6 . 2  mi l l ion .  The total increase in funding 
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since January 3 ,  2 0 0 5 , is an estimated $ 7 5 5 . 6  
mi ll ion . 

S . B .  54 9 leaves intact the cost - of - l iving 
weight ing , which is  a new local property tax levy 
intended to allow districts with higher regional 
costs to raise additional revenue , purportedly to 
fund higher teacher salaries , although the 
requirement that funds be used for that purpose 
was removed from the statute . See 2 7 9  Kan . at 
8 3 5 ,  112  P . 3d 9 2 3 . Whi le we stayed the e f fect of 
this provi sion last year due to concerns about 
wealth-based disparities , nevertheless , this new 
component alters the funding formula . "  

2 8 2  Kan . at 1 5 - 1 9 . 

Here , we interrupt the history of this prior lit igat ion 

briefly to assert what the Court was attempt ing to do from 

and after its dec i s ion in Mon toy II that was is sued in June , 

2 0 0 5 . First , and foremost , it was reviewing subsequent 

legi slative action to see whether its  j udgment in Montoy II 

had been compl ied with in terms of the school f inance 

funding formula de fects it had noted , including the noted 

underfunding i t  found exist ing . Hence , the legi s lat ive 

response was being measured from either the prospective of a 

finding of actual accomplishment or , otherwi se , whether the 

legislative enac tment , i f  respons ive , would be seen to 

facially sat i s fy any constitutional defect of formula 

structure that led to underfunding or inequitable 

distribution of the funds to be made avai lable . 
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What the Court could not declare as having been 

accompli shed by past action ,  hence , prospective legislation 

that was touted as remedial , was necessarily viewed from the 

same legal perspective that would arise in the case of a 

facial constitutional chal lenge , not an a s - appl i ed 

constitutional challenge , the di f ference previously being 

noted . Hence , the Court was proceeding on the basi s  of the 

perceived promi se of results from the enacted legislation . 

Particularly , thi s was so as to any of the terms of 2 0 0 6  

S . B .  5 4 9  that were intended to operate a s  a structural 

change to the exi sting school f inancing formula j ust prior 

and which would have an e f fect on expendi tures to be made in 

the future , all  of which were ostens ibly based on the 

Legislative Post Audit - input/output - cost s tudy that had , 

by then , been made avai lable to the 2 0 0 6  Legi s lature . 

Further , these antic ipated future expenditures - the 

Legi slature having compl ied by thi s time with the 2 0 0 5  -

2 0 0 6  funding requirements mandated by Mont oy III to be made 

by this date - were then measured against the Montoy III 

declarations of the future dollar funding requirements 

ordered in order to see whether they would stand as 

substantial compliance with those declarations . 
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Though a minority of the Kansas Supreme Court would 

have he ld on to its j urisdiction f irst obtained from Mon toy 

I by remanding the case at thi s point in the proceedings to 

the District Court to conduct fact finding as to the 

soundness of the LPA study upon which the legi slature 

purported to act from the j udicial perspect ive of an as -

appl ied challenge rather than determining the adequacy of 

the Legis lative response from the perspect ive of a facial 

challenge , hence , avert ing a future lawsuit ,  i t  did not do 

so . 

Nevertheles s , the choice of the latter over the former 

is  the reason this Court i s  now in session .  Thi s  panel ' s  

function involves an a s -appl ied challenge brought by 

Plaint i f f s  chal lenging the State ' s  actions taken from the 

point of the enactment of 2 0 0 6  S . B .  54 9 forward , inc luding 

any relevant amendments , new statutes , or legis lative or 

executive branch actions that had an e f fect on K- 12 school 

f inance to date . 

THI S  COURT ' S AUTHORITY AND THE PRINCIPLBS 
UNDBRLYING THAT AUTHORITY 

Before we begin , we would l ike to make some general 

observations about both the fundamental role we play as 
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members of the j udiciary in thi s proceeding , the legal 

princ iples guiding us , both by parameter or precedent in 

this area of the law ,  and what we perceive now are the 

issues that should draw our focus . 

First , we would say that no j udge nor any court wishes 

to be drawn into any conflict where the court ' s  power to 

interpret the Constitution is  set against the direct powers 

of one or more of the co- equal branches of  government and 

are in such j uxtapos it ion that the exerc i se of one branch ' s  

authority ri sks the dimini shment of another branch of 

government ' s , at least perceived , authority . The 

j udiciary ' s role in constitutional di sputes was well  

declared , as follows : 

" It i s  somet imes said that courts assume a power 
to overrule or control the action of  the people' s 
elected representative in the legi s lature . That is  
a misconception . First , the duty of 
reapport ionment is  legi slative in nature and is 
committed by the Constitut ion to the legi slature , 
and courts cannot make a reapport ionment 
themselves . Second , conforming to concepts 
inherent in American republican form of 
government , the Constitut ion of Kansas distributes 
the powers of government to three distinct and 
separate departments ,  i . e . , the Execut ive , 
Legislature , and Judic ial . The j udiciary 
interprets , explains and applies the law to 
controvers ies concerning rights , wrongs , dut ies 
and obligat ions arising under the law and has 
imposed upon i t  the obligation of interpreting the 
Constitution and of safeguarding the basic  rights 
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reserved thereby to the people .  In thi s sphere of 
respons ibi l ity courts have no power to overturn a 
law enacted by the legi s lature within 
constitutiona l l imitations , even though the law 
may be unwi se , impolitic or unj ust . The remedy in 
such a case l ies with the people . But when 
legi slative action exceeds the boundaries of 
authority l imited by our Constitut ion ,  and 
transgres ses a sacred right guaranteed or reserved 
to a c i t i zen , f inal dec ision as to inval idity of 
such action must rest exc lus ively wi th the courts . 
In the f inal analysis , this court is  the sole 
arbiter of the question whether an act of the 
legislature is  invalid under the Const itution of 
Kansas . ( Qual i ty Oi l Co . v.  E .  I.  Du Pon t De 
Nemours & Co . ,  1 8 2  Kan . 4 8 8 , 4 9 3 , 3 2 2  P . 2d 7 3 1 . ) 
However del icate that duty may be , we are not at 
liberty to surrender , or to ignore , or to waive 
it . "  

Harri s v. Shanahan , 1 9 2  Kan . 1 8 3 , 2 0 6 - 0 7 ( 1 9 6 3 ) . 

In regard to another section (Art . 2 § 1 6 ) of the 

Kansas Constitut ion ,  whi ch puts procedural restraints on the 

Kansas legis lature in the enactment of laws , the Kansas 

Supreme Court long ago expressed its  view in regard to 

construing constitutional provi sions . This view , as there 

expressed , seems apropos here : 

"The f irst part of section 1 6  of art i c le 2 of the 
constitution of Kansas reads as fol lows : ' No bill  
shall contain more than one subj ect , which shall  
be clearly expres sed in  its  t itle . '  Now i t  i s  
c laimed that said sect ion 6 [ o f  certain 
legis lation] is in conf l ict with this provi s ion of 
the constitution ,  and therefore void . This is the 
only question involved in thi s case . About twenty­
seven states have constitutional provi s ions 
similar to that of ours . In two of these states - -
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Ohio and Cal i fornia - - the provi sion i s  cons idered 
mere ly as directory to the legi s lature ; but in all 
the others in which decisions upon the subj ect 
have been made , the provi sion is  considered as 
mandatory . And it ought to be so considered . I t  
woul d be a dangerous doctrine to announce tha t any 
of the provi sions of the cons ti t ut i on may be 
obeyed or di sregarded a t  the mere wi l l  or pl eas ure 
of the l egi sl a t ure , unl ess i t  i s  cl ear, beyond all  
ques t i on,  tha t s uch was the inten t i on of the 
framers of the ins trumen t .  It would seem to be a 
l owering of the proper digni ty of s uch an 
ins trumen t to say tha t i t  descends t o  prescribing 
mere rul es of order in unessen tial ma t ters , whi ch 
may be fol l owed or di sregarded a t  pleas ure . Judge 
COOLEY uses the fol l owing language : ' The fact i s  
this : tha t wha tever cons ti t ut i onal provi sion can 
be l ooked upon as directory merely, i s  very l ikely 
to be trea ted by the l egisla t ure as i f  i t  was 
devoid even of moral obl iga ti on ,  and to be 
therefore habi t ually disregarded . To say tha t a 
provi sion i s  directory, seems , wi th many persons , 
to be equi va l ent to saying tha t i t  i s  not law a t  
a l l . Tha t  thi s  o ught not t o  be so, m us t  be 
conceded . Tha t  i t  is so, we have abundant reason 
and good a uthori ty for saying . If, therefore , a 
cons ti t ut i onal provision i s  to be enforced a t  all , 
i t  m us t  be trea ted as manda tory. ' Cooley , Const . 
Lim . 1 5 0 . Now , whether what Judge COOLEY says i s  
true or not , we have no doubt , both upon reason 
and authority , that the said constitutional 
provi sion should be cons idered as mandatory ; and 
whenever the legi s lature clearly violates the 
provi sion by putt ing something in the body of an 
act which i s  c learly not embraced in the title 
thereof , or i s  wholly foreign to the title , the 
courts should dec lare such portion of the act 
void . "  ( Emphas i s  and bracket ing added) 

County of Sedgwi ck v. Bai l ey, 13 Kan . 6 0 1 , 6 0 7 - 6 0 8  

( 1 874 ) . ( Emphas i s  and bracketing added) 

Pol icy and pol itics stop where a const itut ion 
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intercedes . A constitution is inviolate to negotiat ion , 

preference ,  or choice . A constitution commands deference 

and the utmost respect , most of all  it commands f idel ity . 

In Kansas , as it i s  in the other states of our union , a 

governor ' s  proposal , or a legis lature ' s  enactment , is  but a 

f irst , not a f inal , opinion of the State ' s  constitutional 

. requirements .  Under our system of  separation of powers , 

only the highe st court can render a binding and f inal 

opinion of a constitut ion ' s meaning and operative ef fect . 

Any other view announces the flaws inherent in third world 

constitut ions and democracies . 

As courts are cal led upon to give meaning upon 

questions of a constitut ion ' s interpretat ion , the 

interpretation rendered speaks the constitutional principle 

at issue , def ines its  scope , and most l ikely describes , at 

least within the facts and the issues presented , the 

procedural or factual markers for compliance with its 

declared tenets .  Examples can be given . Compliance with 

the search and sei zure requirements of the Fourth Amendment 

to the u . S .  Constitut ion and § 15  of the Kansas Const itut ion 

Bill of Rights would represent a most s imp l i f ied example . 

Our federal constitution , and wel l  as our Kansas 
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Constitut ion ' s B i l l  of Rights , require the government to 

first obtain a search warrant from an independent magistrate 

be fore entering a person ' s property or seiz ing their person . 

I f  the facts - and the facts are the only determinant -

evidence that such was not done , then the burden rests on 

the government to demonstrate some exception to the warrant 

requirement , such exceptions aris ing not from the exact 

language of the constitut ion ,  but from j udic ial 

interpretation of the meaning of this const i tutional ly 

enshrined mandate and safeguard . Proof of such exceptions 

are solely determined by the fac ts accompanying the act ion 

challenging governmental compl iance with the Constitution . 

One example might be the exi stence of probable cause 

combined with an exigent c ircumstance , e . g. , Sta te v. 

Ramirez, 2 7 8  Kan . 4 02 ( 2 0 04 ) . 

Another example of the application of constitut ional 

princ iple might arise from the Fi fth and Fourteenth 

Amendment s to the u . s .  Constitution , where one ' s property is  

sought to be sei zed or government employment terminated 

without bene f it of not ice or opportunity to be heard . See , 

respectively ,  Joe Sel f Chevrole t ,  Inc.  v. Board of Sedgwi ck 

county Comm ' rs ,  2 4 7  Kan . 6 2 5  ( 1 9 9 0 ) i Darl ing v. Kansas Wa ter 

39 

990170



Offi ce , 2 4 5  Kan . 4 5  ( 1 9 8 9 ) . 

All interpretations of const itutional admonishments 

for , or l imitat ions on , governmental action establish and 

provide procedural and substant ive precedent as to how to 

operate in compliance with the particular constitutional 

mandate at i s sue . The determination of compliance or non-

compliance i s  empirically based , that i s , it i s  control led 

by the exi stence of facts that either do , or do not , al low 

the challenged actions to stand . 

WHAT KANSAS CONSTITUTIONAL ADMONISHMENTS 
AND LIMITATIONS ON GOVERNMENTAL ACTION 

ARISE UNDER ARTICLE 6 

The above princ iples and examples above have been given 

because we bel ieve that here in the case be fore us , the 

facts advanced , without any question whatsoever , as we wi ll  

later discuss , demonstrate that the Kansas legislature , and , 

in some instances ,  perhaps , that of Kansas governors , in 

actions taken s ince the Montoy case conc luded , have fai led 

to fol low the established j udicial precedent of the Montoy 

case , which is  the " template" for demonstrating compl iance , 

even , perhaps , threshold compliance , with the constitutional 

mandate expressed in Article 6 ,  § 6 ( b )  of the Kansas 

40 

990170



Constitution . 

In U. S. D .  229 v. Sta te,  2 5 6  Kan . 2 3 2  ( 1 9 94 ) , the Kansas 

Supreme Court f irst clearly establi shed that the question of 

what was a " suitable provi sion for finance" as used in 

Article 6 ,  § 6 ( b )  was ult imately one for the court s . Then , 

as of June 3 ,  2 0 0 5 , the Kansas Supreme Court in Montoy II , 

2 7 8  Kan . 7 6 9 ,  dec lared Article 6 ,  § 6 (b )  ' s  "make suitable 

provi sion for f inance of the educational interests of the 

State" as a mandate to responsible state government 

of ficials when deal ing with the K- 12 school system and its 

students .  Paraphrased , the Mon toy court s tated that "First , 

and , perhaps , foremost [ the act ions taken toward sat i s fying 

the " suitable provi sion for f inance " ]  mus t  re f lect a leve l 

of funding whi ch meets the constitutional requirement 

[which mandates any action taken be one] which cannot be 

static or regressive ,  but must be one which ' advance [ s ]  [the 

Kansas K- 12 educational system] to a better qual ity or 

state . ' "  ( Emphas i s  and paraphras ing added) . 2 7 8  Kan . at 

773 . The Court then looked at the Legis lature ' s  own 

def initions for a " sui table provision" as exemp l i f ied by 

statutory school accreditation and school performance 

standards , which at the time then re f lected , and now even 
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more so ref lect , benchmarks for suitabil ity as " ' improvement 

or performance that re f lects high academic standards and is  

measurable "' , cit ing then , and sti l l  exi st ing , K . S . A .  72 -

64 3 9 ( a ) . Id . The court then c ited as one addi tional factor 

in determining whether " suitable provi s i on" was being 

accompli shed by government of f i c ials under Article 6 ,  § 6 (b )  

a s  whether ,  or not , the f inanc ing formula o r  dec is ions made 

were "based upon actual cos ts " ,  ra ther than "on pol i t i cal or 

other factors not rel a ted to educa t i on" . Id . at 774 - 7 5 . 

( Emphasis added . )  

Giving due de ference to the Legis lature in its reaction 

to Montoy II, it might fairly be said that the Court ' s  

Montoy II opinion , other than in establi shing that Art icle 

6 ,  § 6 (b )  embodied a mandatory obl igation upon state 

government offi c ial s , was , perhaps , at f irst , lacking in 

suf fic ient emphas i s  in its expression of the factual path 

necessary to establish compl iance with that section of the 

Kansas Const itut ion . However , the Court ' s  subsequent 

declarations fol lowing in Montoy III ( 2 7 9  Kan . 8 1 7 )  and 

Montoy IV ( 2 8 2  Kan . 9 )  could lead to no doubt about either 

the need for compliance or the constitutional path to 

compl iance . De ference , too , should be given to the Montoy 
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II Court , as wel l , s ince it obviously wi shed its  Opinion out 

for the bene f i t  of the 2 0 0 5  ses sion of the Legis lature and , 

in doing so , it operated , it is  assumed , from the universal 

presumption tha t publ ic offi cials are , and wi l l  be , presumed 

to foll ow the law as declared . Too , here , as noted earl ier , 

unquestionably the Kansas Supreme Court had hoped that the 

Legislature would act such that the Court could extri cate 

itself from the onerous duty of constitutional overs ight of 

a co- ordinate branch of government ' s  compliance with its own 

governing cons titution . 

After the Legi s lature responded unsat i s factorily to 

Montoy II ' s  declaration , as re f lected by the supplemental 

opinion of Mon toy III, the latter gave exposition as to the 

how of compliance in what can be described as none other 

than in the clearest terms . I f  any doubt as to the factual 

parameters of compl iance existed , that doubt could surely 

have been thought to have been laid to rest at this point . 

In other words , Montoy III, is sued as it was on June 3 ,  

2 0 0 5 , six months after Montoy II , establi shed the 

"bright lines" neces sary to re flect , at least , presumptive 

legi slative compl iance with Art icle 6 ,  § 6 (b )  ' s  mandate for 

" suitable provi sion for f inance" . 
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"We further held that among the critical factors 
for the legi slature to cons ider in achieving a 
suitable formula for f inanc ing education were 
' equity with which the funds are distributed and 
the actual costs of education , inc luding 
appropriate levels  of admini strative costs . '  We 
provided thi s guidance because ' the present 
f inancing formula increases di sparities in 
funding , not based on a cost analys is , but rather 
on political and other factors not relevant to 
education . '  We also held that ' increased funding 
wi ll be required . '  Montoy II, 2 7 8  Kan . at 7 7 5 , 
1 0 2  P . 3d 1 1 6 0 . "  

2 7 9  Kan . at 8 1 9 . 

Further , in its  review of legis lative e f fort to May 11 , 

2 0 0 5 , the date of the oral argument reviewing compl iance to 

date , the Court ' s  Mon toy I I I  opinion is f i l led with 

reference and emphas i s  on the importance of cost information 

and equity in matters of constitutional school f inance , 

which statement s follow with the emphas i s  therein suppl ied 

by this Court by ital ics : 

"We now turn to thi s court ' s  spe c i f i c  concerns 
about whe ther the actual cos ts of provi ding a 
' cons t i t u t i onal ly adequate educa t i on were 
considered as to each of the formul a  components 
and the s t a t u t ory formula as a whol e ,  and whether 
any unj ust i fi ed funding dispari t i es have been 
exacerba ted ra ther than amel i ora ted . . . 

With the A & M study as background , we next 
examine . . . in light of the two guiding 
cons iderations set forth in our January opinion : 
(1) actual  costs of providing a cons ti tutional ly 

adequa te educa t i on and (2) funding equi ty. " 
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Id . at p .  8 3 0 . 
"BASE STATE AID PER PUPIL 

At a m1n1mum , the increased BSAPP provided 
for in H . B .  2 2 4 7  subs tantial ly vari es from any 
cos t informa tion in the record and from any 
recommendation of the Board or the State 
Department of Education . "  

Id . at p .  8 3 1 . 
"AT - RISK 

Nei ther the State nor the Board contend tha t 
actual cos ts of educat ing at - risk students were 
considered . " 

Id . at 8 3 0 - 3 1 . 
"BILINGUAL 

Although the increase in this weighting is  
signi f icant , it s t i l l  di ffers subs tan t i a l ly from 
the cos t informa tion in the record . "  

Id. at 8 3 2 . 
"SPECIAL EDUCATION 

Furthermore , the A & M s tudy recommended a 
range , based on student enrol lment , of weights 
from . 9 0 to 1 . 5 0 ,  resulting in a nearly $ 1 0 2 . 9  
mi l l ion ( in 2 0 0 1  dol lars ) increase in funding- - a  
stark contrast t o  the $ 1 7 . 7  mi l l ion provided by 
H . B .  2 2 4 7 . "  

Id . at 8 3 3 . 

" FINANCING FORMULA AS A WHOLE 

45 

990170



We agree with the Board that although H . B .  
2 2 4 7  does provide a signi f icant funding increase , 
it fal l s  short of providing constitutionally 
adequate funding for public education . It is clear 
tha t the l egislature did not consi der wha t  i t  
cos ts to provide a constitut ionally adequate 
education , nor the inequi ties crea ted and worsened 
by H . B .  2 2 4 7 . At oral arguments ,  counsel for the 
Sta te could not iden t i fy any cos t basis or s tudy 
to support the amount of funding provi ded by H . B .  
2 24 7 , its constel lation of weightings and other 
provi s ions , or the ir relationships to one 
another . "  

Id. at 8 3 8 - 3 9 . 

" COST STUDY 

"As we prepare to cons ider an appropriate 
remedy and the mechani sms necessary to assure that 
future school f inanc ing wi ll  meet the requirements 
of the constitut ion , we agree wi th a l l  part i es 
tha t a de termina t i on of the reasonable and actual 
costs of providing a cons t i t u tional ly adequa te 
educa t i on is cri tical . 

It also appears that the s tudy contemplated 
by H . B .  2 2 4 7  i s  defi cient because it wi l l  examine 
only wha t  i t  costs for educa t i on ' inpu ts ' - - the 
cost of del ivering kindergarten through grade 12 
curriculum,  related services , and other programs 
' mandated by state statute in accredited schools . '  
It does not appear to demand considera t i on of the 
cos ts of ' outputs ' - - achievement of measurable 
standards of student prof iciency . 

Without cons ideration of outputs ,  any study 
conducted by post audit is doomed to be 
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incomplete . Such outputs are necessary elements 
of a constitutionally adequate education and must 
be funded by the ult imate f inancing formula 
adopted by the legi slature . "  

Id . at p .  8 4 0 , 8 4 2 - 84 3 . 

"REMEDY 

Although the State claims it cons idered the A 
& M study , it in fact chose to impugn its  design 
and ignore its  recommendat ions . It can no l onger 
do so . 

This case is extraordinary , but the 
imperative remains that we dec ide it on the record 
before us . The A & M study , and the testimony 
supporting it , appear in the record in this  case . 
The State ci tes no cos t study or evi dence to rebut 
the A & M st udy, instead of fering conc lusory 
aff idavit s  from legi s lative leaders . Thus the A & 
M s tudy i s  the only analysis resembl ing a 
l egi tima te cost s tudy be fore us . Accordingly , at 
this point in t ime , we accept it as a val id bas is  
to de termine the cos t of a constitutionally 
adequate public  education in kindergarten through 
the 1 2 th grade . 

As set forth earl ier in thi s opinion , the 
Legi s l a t i ve Divi si on of Post Audi t has been 
commissioned to conduct a comprehensi ve and 
extensi ve cos t s tudy to be presented to the 
2 0 0 5 - 0 6  legi s lature . With such additional 
information available , the l egi s l a t ure should be 
provided wi th the cos t informa tion necessary to 
make pol i cy choi ces establi shing a suitable system 
of f inancing of Kansas public  schools . 

Clearly , the legislature ' s  obligat ion wi ll  
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not end there ; the costs of educa t i on continue to 
change and cons tan t  moni toring and funding 
adj us tments are necessary. H . B .  2 2 4 7 ' s  provi sions 
regarding establi shment of the 2 0 1 0  Commiss ion and 
mandating annual increases based upon the Consumer 
Price Index may sat i s fy these demands , but the 
legi s lature may seek other means to assure that 
Kansas school chi ldren , now and in the future , 
rece ive a constitut ional ly adequate educat ion . "  

Id . at pps . 844 , 8 4 5 ,  84 6 .  

Again in Montoy IV, 2 8 2  Kan . 9 ( 2 0 0 6 ) , i ssued on July 

2 8th , the Court re iterated as fol lows : 

"Although we held that increased funding 
would be required , we did not dictate the manner 
in which the legi slature should amend the 
f inanc ing formula to bring it into constitutional 
compl iance , noting , as did the district court , 
that ' there are " l iterally hundreds of ways" the 
f inancing formula can be altered to comply with 
Art . 6 ,  § 6 . "  2 7 8  Kan . at 7 7 5 , 1 2 0  P . 3d 3 0 6 . 
However, we did make i t  clear tha t the actual 
cos ts of providing a consti t u t i onal ly sui table 
educa tion and the equi ty wi th whi ch the funds are 
dis tributed are cri t i cal  factors for the 
legi s l a t ure to consider in craft ing a suitable 
formula for f inancing public educat ion . 2 7 8  Kan . 
at 7 7 5 . "  ( Emphasis  added . )  

Id . at p .  1 0 . 

The Montoy IV Court , in abandoning the Montoy case at 

last , clearly did not eschew or back o f f  from deeming the 

costs of education as critical to the analys is  of whether 

" suitable provi sion" had been accompl i shed . In this regard , 

we refer back to the di f ference between a " fac ial " , as 
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opposed to an "as - applied" , constitutional challenge to 

legi slat ion . Proceeding under the fac ial approach , since 

the legi slation presumptively considered the Legis lative 

Post Audit study commi ssioned by the Legi s lature in its 2 0 0 6  

legislat ive sess ion leading to SB 54 9 ' s  enactment , the Court 

stated : 

"Accordingly , we may cons ider the LPA cost 
study as part of the legis lative history of S . B .  
5 4 9  in determining legi slative intent as i t  i s  
relevant t o  the question whether the legi slature 
has compl ied with our orders in thi s case . That 
does not mean , however ,  that we may cons ider the 
findings and conc lus ions in the report as 
substantial competent evidence of the actual and 
necessary costs of providing a sui table education . 

The cost study has not been subj ected to the 
fact - f inding proces ses of litigation through which 
the parties were permitted to examine the val idity 
and accuracy of  the s tudy , inc luding the 
methodology and pol i cy dec isions supporting the 
study , the qua l i f i cat ions of the persons 
part icipating in the study , the as sumpt ions 
underlying the study ' s conc lus ions , and the 
verac ity of the underlying data . Although such 
inquiry i s  vital to determining the val idity of 
the study ' s conc lus ions and the degree of weight 
to accord the study i f  of fered at trial in the 
district court , this  is  an extraordinary appeal 
and the legi s lature had the opportunity to analyze 
the methodology and pol icy deci s ions of the LPA 
Cost Study Analysis , and thus to accept or rej ect 
its f indings as a factor in determining what is 
suitable finance for the Kansas school system . "  

Id . at p .  2 1 . 

The Court further obviously be lieved that from the text 
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of SB 5 4 9  and the Legi slature ' s  act ions and cons iderat ions 

in the 2 0 0 6  session ,  the Legislature knew the path to 

constitut ional compliance with Art icle 6 ,  § 6 (b )  of the 

Kansas Consti tution when i t  said : 

"Our prior orders have made it c lear that we 
were concerned that the then exi s ting f inanc ing 
formula was distorted and provided disparate 
funding because it was based on former spending 
levels  with l ittle or no cons iderat ion of the 
actual costs and pre sent funding needs of Kansas 
public education . 

The legi slature has responded to thi s 
concern . The legis lature has undertaken the 
responsibili ty to consider actual costs  in 
providing a suitable system of school f inance by 
commi ssioning the LPA to conduct an extens ive 
cost study , creating the 2 0 1 0 Commi s s ion to 
conduct extens ive monitoring and overs ight of the 
school f inance system , and creating the School 
District Audit Team within LPA to conduct annual 
performance audits and moni tor school district 
funding as directed by the 2 0 1 0  Commis s ion .  In 
addition ,  the new legis lat ion contains numerous 
provi s ions designed to improve reporting of 
costs , expenditures , and needs . 

These new components provide the fundamen tal 
framework for a cost -based funding scheme in 
whi ch the legi s l a t ure wi l l  be regul arly provided 
wi th the rel evan t ,  accurate informa t i on necessary 
to mee t i ts cons ti t u t i onal obl iga t i on t o  provide 
and maintain a sui tabl e sys tem of financing of 
Kansas publ i c  school s .  

We also f ind that the LPA Cost Study Analys is  
was considered by the legis lature in making the 
dec i s ions that underlie the formula changes in 
S . B .  5 4 9  and , thus , the legi slature was 
respons ive to our prior orders to cons ider actual 
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costs . "  ( Emphasis  added . )  

Id . at p .  2 3 . 

Here , the Defendant has asserted that the Kansas 

Supreme Court ' s  focus on the ac tual costs of providing a 

"suitable provision" under Article 6 ,  § 6 (b )  came in the 

remedial phase of the Montoy series of cases , hence , the 

signi ficance of "actual costs" as an a priori concern in 

measuring the acceptabil i ty of legislat ive enactment or 

funding is  overs tated . Respectfully,  we f i rmly rej ect this 

advancement . We think it clear , as the high court stated , 

actual costs are crit ical both to any formula , weighting , or 

funding in determining the constitutionality of legis lation 

tied to a " suitable provision for f inance "  under Article 6 ,  

§ 6 (b ) . Costs , along wi th the equity of di stributing funds 

to the need evidenced , are a "critical" factor to be 

cons idered . How bes t  is one ' s opinion of need explained 

other than by examples of what method or means would be 

determinative in sat i s fying that need . 

Given that the expressions rendered in Mon toy II 

ap�a7ently were not ful ly heeded , the Court ' s  subsequent 

process of repet ition ,  example , and emphas i s  on that reality 

emanating from its  Mon toy III and Montoy IV opinions was 
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both necessary and fortunate in aid of the c larity of 

understanding needed . It seems there fore that it is  an 

awkward c laim,  at best , that the considerat ion of costs by 

the Legi s lature , or the lack of such cons iderat ion ,  is not 

one of those "brightl ines "  or markers for constitutional 

scrutiny , j ust as much as whether a government search is , or 

is not , preceded by a warrant i s  the demonstrable point that 

dictates the course of a Fourth Amendment review and , 

simi larly , j ust as the exi stence of not i ce and an 

opportunity for a hearing marks the beginning bas i s  for 

constitut ional review in Fi fth and Fourteenth Amendment 

chal lenges . 

We acknowledge that the Legislature may , i f  the 

occas ion warrant s and grounds exist , not be bound to bl indly 

accept cost studies or other authoritat ive recommendations 

as wholly accurate or determinat ive , but it may not ignore 

facts or factually sound recommendations either or act on 

the basis of stale facts or no facts wi thout a basi s  in fact 

for doing so . Montoy IV, 2 8 2  Kan . at p .  2 4 . Nowhere in our 

free market soc iety , absent duress , would any rational 

individual act on an economic matter wi thout reference to a 

need versus its cost . And , of course , the degree of the 
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need , and its importance ,  further act to priorit i ze the 

expense . We , simply,  cannot identi fy what the possible 

rat ionale would be that could support a bel ie f  that if such 

costs would necessari ly be incurred i f  the services at issue 

were performed in the private sphere that such costs should 

not exist , or should be ignored , when performed in the 

public sphere . 

Our Kansas statutes and the pol i c ies  and regulat ions of 

the Kansas Department of Education and local school boards 

clearly , enl ightenly , and laudatori ly state the goals of our 

educational system and the acceptable performance guidelines 

to measure success or fai lure , all , presumpt ively,  

empirical ly based and profess ional ly sound . No evidence i s  

advanced that the Kansas State Board of Education or local 

school board ' s  have faltered in their analys i s  of 

ident i fying e f fective educational teaching resources or 

applying them . Certainly , the State has not attempted 

through studies nor has it otherwise proposed alternative , 

less costly , means to the same end and , most certainly , the 

funding shortfal l s  occasioned by the Kansas Legis lature ' s  

actions to reduce funding , as here challenged , have not 

permitted local resources to be available for initiatives 
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toward this end . I f  goals are to be reached their costs 

need to be known . The consequence of mere denial or guess  

is far too severe . 

Most importantly , as we have attempted to point out by 

reference to the erudition neces sari ly to be exerci sed in 

determining compl iance with constitutional princ iples and 

mandates in other s i tuations , the inquiry to be made i s  

empirical , that i s , fact based . Thus , what the Mon toy cases 

establish is a requirement on responsible government 

officials , when acting under Article 6 ,  part icularly § 6 (b ) , 

to act on facts and for sound reasons that support 

educational advancement ,  and to do so demonstrably in regard 

to both . Hence , in the absence of facts demonstrative of 

the basis  for any actions taken , the government actions 

taken under review here , would stumble at the gate in l ight 

of Montoy. Whether the facts underlying the government 

action here reviewed were sel f - generated , based on the 

conc lusions of other state bodies , such as the Kansas State 

Board of Education , or local school boards , or were 

commi ssioned or adopted from re liable outside sources , or 

all of the above , seems particularly one of legis lat ive 

choice . However , to act in the absence of  facts or act in 
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del iberate di sregard of rel iable facts available i s , since 

Montoy, not one of legi slative ,  executive , or j udic ial 

privi lege . Hence , the Legi s lature ' s  enactment in 2 0 0 5 of 

K . S . A .  4 6 - 12 2 6 ( a )  , which statute sti l l  stands , that states 

" ( a )  Any cost study analysis , audit or other 
study commi ssioned or funded by the legi s lature 
and any conc lus ions or recommendations thereof 
shall not be binding upon the legi s lature . The 
legis lature may rej ect , at any t ime , any such 
analys i s , audit or study and any conclus ions and 
recommendations thereof . "  

is , without rat ional j ustif ication ,  no more than a 

mi splaced , however , s incere , declaration of  either desire or 

di spleasure , whi le , yet , surely be ing a suspect marker of 

non- compliance , i f  followed ,  wi th the requirements of 

Article 6 ,  § 6 (b )  as dec lared in Montoy. Matters intended 

for permanence are placed in constitutions for a reason - to 

protect them from the vagaries of politics  or maj ority . A 

change in the mes senger does not change the message . 

DID KANSAS GOVERNMENTAL OFFICIALS COMPLY , OR 
HAVE THEY CONTINUED TO COMPLY , WITH ARTICLE 

6 ,  § 6 (b )  OF THE KANSAS CONSTITUTION? 

Whether the Kansas Legi s lature in and after its 2 0 0 6  

sess ion through its  2 0 12 session and the tenure o f  thi s case 

did cons ider the actual costs of funding an Article 6 ,  § 
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( 6 )  (b )  " suitable education" in making appropriations for 

that purpose can be derived from the following facts 

advanced by the Plaint i f f s  in their [ Proposed] Final 

Findings of Fact and Concl usions of Law, which we , as a 

j udicial panel , f ind , as may be modi f ied as shown by 

bracketing by ei ther omi ssion or addition ,  to be true : 

" 1 8 5 . There has been no recent study to 
determine the actual cost of de l ivering a 
' suitable educat ion '  to Kansas students .  See 
Neuenswander Tr . Test . 2 1 12 : 13 - 2 1  ( stat ing that no 
one in the Legis lature has determined the actual 
cost of del ivering an education that meets the 
col lege readiness requirements ,  Common Core 
requirements , and the requirements of the state 
assessment s ) . S ince the completion of the LPA and 
A&M studies , the State has not commi ssioned any 
other studies into the actual costs of providing a 
' suitable educat ion '  to Kansas students .  See 
Tal lman Tr . Test . 9 8 8 : 22 - 9 8 9 : 1 6 ;  Tal lman Tr . Test . 
1 0 6 0 : 2 3 - 1 0 6 1 : 6 ;  Myers Tr . Test . 1 6 3 1 : 4 - 16 3 2 : 7  
( stating that the State has not asked him to 

update the cost study he previously performed) . 

1 8 8 . Every witness who test i f ied on the 
subj ect has test i f ied that the costs of educating 
Kansas students and the demands on Kansas 
education have only increased s ince Montoy. See 
Tal lman Tr . Test . 1 0 5 7 : 1 9 - 1 0 5 8 : 5  ( testi fying that 
demands have gone up but the resources available 
have gone down ) ; Lane Tr . Test . 1 8 0 : 1 - 1 0  
( testi fying that ' the resources to support the 

higher demands are going down , whi le the demands 
cont inue to escalate ' ) ;  Lane Tr . Te st . 2 5 3 : 1 1 -
2 54 : 1 1 ( testi fying regarding increasing demands 
and stat ing ' [ t ] he expectat ions don ' t go down when 
the resources go down ' ) ;  Lane Tr . Test . 2 5 5 : 8 - 9  
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( same ) ; Lane Tr . Test . 2 6 3 : 3 - 1 1 ( same ) ; Mather Tr . 
Test . 5 6 1 : 5 - 9 ;  Beech Tr . Test . 7 94 : 4 - 2 1  ( same ) ; 
Tal lman Tr . Test . 1 0 6 7 : 2 0 - 1 0 6 8 : 1 , 2 0 5 1 : 2 4 - 2 0 5 2 : 2  
( testi fying that there was no evidence that the 
costs of educating students have gone down) ; Baker 
Tr . Test . ( same ) ; Hammond Tr . Test . 2 9 3 7 : 1 6 - 2 9 3 8 : 3  
( same ) ; Doyle Tr . Test . 2 8 5 7 : 14 - 2 8 5 8 : 12 ( same ) ; 

Hungria Tr . Test . 2 8 9 9 : 2 5 - 2 9 0 0 : 1 0 ;  Blakes ley Tr . 
Test . 2 9 9 7 : 6 - 2 9 9 8 : 5 ,  3 0 2 1 : 3 - 1 7 ;  Jones Tr . Test . 
2 8 0 0 : 3 - 14 ( same and testi fying that costs  have 
actually gone up ) ; Hensley Tr . Test . 2 4 62 : 9 - 12 
( testi fying that the needs of students have gone 

up ) ; see a l so Tr . Ex . 5 1 ,  at SIG-KASB0 0 0 1 9 7  
( showing expectat ions have increased whi le funding 

has not ) ; Tr . Ex . 1 0 5  ( i l lustrating increas ing 
demands and decreas ing resources ) ;  Tr . Ex . 2 3 7  
( i l lustrating increas ing demands and decreas ing 
resource s ) . There fore , there i s  no reason to 
bel ieve that the State made the cuts based on a 
determination that the cost of educating Kansas 
students has decreased . See i d .  

1 8 9 . Be fore and during the time [ the ] Kansas 
Legis lature and Governor made cuts to base , the 
fol lowing entities recommended that the base be 
increased or remain stable : 

a .  Kansas State Board of Education . The 
Kansas State Board of Education has repeatedly 
recommended that the state fund the formula at 
the current statutory level or above . See Tr . 
Ex . 1 8 4 , at KSBE0 0 0 0 9 0 ( wherein the Kansas 
State Board of Education recommended a $ 4 1  
increase t o  the base state aid for the FY2 0 0 9  
budget ) ;  Tr . Ex . 1 8 6 , at KSBE0 0 1 6 8 9  (wherein 
the Kansas State Board of Education 
recommended an FY2 0 13 budget that would fund 
all  education programs currently in state 
statute at their s tatutory leve l s ) ;  Tr . Ex . 
1 8 7  ( outl ining the costs to fund the programs 
referenced in Tr . Ex . 1 8 6 ) ; Tr . Ex . 1 8 8 , at 
A0 0 0 8 0  (wherein the Kansas State Board of 
Education recommended a budget that would fund 
the law for FY2 0 1 1 ,  which totaled addit ional 
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funding of $2 8 1 , 7 8 0 , 2 2 3 ) ; Tr . Ex . 1 9 5  
( outl ining the costs to fund the programs 
referenced in Tr . Ex . 1 8 8 ) ; Tr . Ex . 1 8 9 ; Tr . 
Ex . 1 9 0 , at KSBE 0 0 0 7 7 9  (wherein the Kansas 
State Board of Education approved a FY2 0 12 
budget recommendation to fund programs at the 
level establi shed in current law for a total 
of $ 4 7 1 , 7 6 1 , 0 17 in new funding) ; Tr . Ex . 1 9 1 , 
at KSBE 0 0 0 7 2 2  ( wherein the Kansas State Board 
of Educat ion recommended a FY2 0 1 0 budget with 
an increase in the base to meet the state law 
and to fund the costs of programs necessary to 
comply with the current law) ; Neuenswander Tr . 
Test . 2 0 8 8 : 4 - 2 0 9 0 : 2 2 ;  Mather Tr . Tes t . 5 6 9 : 1 1 -
5 7 0 : 13 .  

b .  2 0 1 0  Commi ssion .  The 2 0 1 0 Commi ss ion 
recommended that the State fund the statutory 
formula with a BSAPP of $4 , 4 9 2 . See Tr . Ex . 
1 7 8 ; Tr . Ex . 1 7 9 . See more de tai l regarding 
the recommenda tions of 201 0 Commission a t  �� 
2 7 2 - 2 7 6 . 

c .  A&M . The A&M study conc luded that the 
base state aid should be rai sed to a level 
that would be equivalent to $4 , 6 5 0  in 2 0 0 0 - 0 1 
[dol lars ] . See Tr . Ex . 2 3 6 ,  at SFFF0 0 0 6 3 4 . 

To comply with that recommended funding level 
would have required an increase in funding of  
$ 8 52 , 7 7 7 , 9 0 1  as opposed to a decrease in 
funding . See Tr . Ex . 2 0 4 , at EXP-MYERS 0 0 0 0 0 5 . 
Updates of that study, based on CPI , indicate 
that the base should be $4 , 8 0 6  for the 2 0 0 4 - 0 5 
school year , see Tr . Ex . 2 0 7 ; $ 5 , 7 3 8  for 2 0 1 0 -
1 1 ,  see Tr . Ex . 2 0 8 ; and $ 5 , 9 6 5  for the 2 0 1 1 -
1 2  year . See Tr . Ex . 2 3 6 . See more de tai l 
regarding the recommenda t i ons of A&M s tudy a t  
��  2 64 - 2 6 8 . 

d .  LPA . The LPA study conc luded the base 
should be increased to $4 , 1 6 7  for 2 0 0 5 - 0 6 and 
to $4 , 6 5 9  for 2 0 0 6 - 0 7 . See Tr . Ex . 2 3 6 , at 
SFFF0 0 0 6 4 6 . In 2 0 0 6 , the LPA proj ected costs 
out to 2 0 13 - 14 in 2 0 0 6 - 0 7  dol lars . See Tr . 
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Id . 

Ex . 1 9 7 . The estimates indicated that the 
base would need to be $5 , 0 12 in 2 0 0 7 - 0 8 ; 
$ 5 , 2 3 9  in 2 0 0 8 - 0 9 ; $5 , 4 6 6  in 2 0 0 9 - 1 0 ; $5 , 6 9 5  
i n  2 0 1 0 - 1 1 ; $5 , 9 2 2  in 2 0 1 1 - 1 2 ; $ 6 , 142  in 
2 0 12 - 13 ; and $6 , 3 6 5  in 2 0 1 3 - 14 . See i d .  See 
more de tail  regarding the recommenda ti ons of 
LPA s tudy a t  " 2 6 9 - 2 7 0 . 

" 1 9 0 . The recommendations by the se ent ities 
are represented graphically in Tr . Ex . 2 3 6  ( copied 
below) . Additionally represented i s  an 
indication of how the base would increase over 
time based on inf lation us ing the Consumer Price 
Index ( CPI ) . See i d .  The law in Kansas required 
that school districts rece ive an increase in state 
aid for the 2 0 0 9 - 1 0 school year based on the CPl . 
See Tr . Ex . 1 ,  at PRIMER0 0 0 1 2 1  ( c i t ing K . S . A .  72 -
6 4 c 0 4  and indicat ing that the law did not expire 
unt i l  June 3 0 ,  2 0 1 0 ) ; Tr . Ex . 3 8 0  ( showing that 
the CPI increase required by K . S . A .  7 2 - 6 4 c 0 4  
should have increased the base t o  $4 , 4 4 4  for FY0 9 ;  
instead the base went down to $4 , 4 0 0  by the end of 
FY0 9 )  . 
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S6.SOO f- - -----.. ---- . " --

-+----- ---- ------_ ... _ . .  _-- -_. __ ._ . .  ----.-:::====--

--, ---- ----_ ., --,. __ ._---- .,----

1 9 1 . The State chose to ignore the 
recommendat ions and informat ion provided to it by 
the above entities [ . ]  

192 . As a result of the State ignoring the 
above recommendations and informat ion ,  no 
increases were made to the base fol lowing the 
2 0 0 9 - 10 cut s . See Tr . Ex . 4 1 1 . The only increase 
to the base occurred in 2 0 12 - 13 , and it was 
inconsi stent with the above recommendations 
because it fai led to [even] rai se the base to the 
statutor [ i ly expressed] level ( which i s  $4 , 4 92 ) . 
Id . ; Tr . Ex . 2 3 3 . 

193 . 

194 . In determining how much money to 
appropriate for supplemental state aid ( the State 
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LOB equali zat ion aid) , how much money to 
appropriate to the General Fund , and whether to 
reduce the money appropriated to the General Fund , 
the State did not consider the actual costs of 
providing an education to Kansas school students .  
See Tr . Ex . 1 7 3 ; Tr . Ex . 174 ; Winn Tr . Test . 
777 : 5 - 7 7 8 : 8 ;  Hens ley Tr . Test . 2 4 4 5 : 2 5 - 2 4 4 6 : 18 ,  
2 4 4 7 : 4 - 2 0 . 

1 9 5 . 

1 9 6 . 

1 9 7 . 

1 9 8 . Educating students costs money . 
Several admini strators repeated the sent iment that 
' everything costs money . '  See e . g . Lane Tr . Test . 
2 3 7 : 2 4 - 2 3 8 : 7  ( stating ' Everything costs money . As 
you know , there ' s  nothing in l i fe that ' s  truly 
free . ' ) . Moreover , every wi tness who tes t i f ied on 
the subj ect agreed that money makes a di f ference 
in public  education . See e . g . Dennis Tr . Test . 
1193 : 1 8 - 1 1 9 5 : 13 ;  Lane Tr . Test . 2 16 : 2 1 - 2 2 2 : 2 4 ;  
Tompkins Tr . Test . 1 5 8 5 : 7 - 2 4 ; see also Tr . Ex . 2 92 
( in which Baker conc ludes that money and resources 
that cost money matter in education ) ; Tr . Ex . 2 93 
( same ) ; Tr . Ex . 2 9 1  ( stat ing , ' We are working on 
the momentum that we have created . We cannot 
continue to make cuts and expect this growth . ' ) : 
Tr . Ex . 2 5 1 ,  at KSDE14 2 872  ( stating , ' What sits in 
our c lassrooms today , is the future of tomorrow . 
There i s  no tomorrow i f  dol lars are cut and school 
doors are closed . ' )  ( emphas i s  added [by 
Plaint i f f s ] ) ;  Tr . Ex . 2 94 , at KSDE14 1 2 9 1  ( s tating , 
' Dol lars spent on educat ion today trans late into 
investment and returns on our investments for our 
future ' )  . 

1 9 9 . Studies in Kansas have shown that money 
does make a di f ference . In the LPA study , a 1%  
increase in district performance outcomes was 
assoc iated with a . 8 3 %  increase in spending -
almost a one - to - one relationship . '  [ ] See Tr . Ex . 
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1 9 5 , at LEG0 0 3 44 0 i  Tr . Ex . 2 94 at KSDE14 1 2 9 0 i Tr . 
Ex . 1 3 6 ,  at KSDE14 12 2 5 i Tr . Ex . 3 9 3  ( CD contains 
64 PowerPoints in which the Kansas State 
Department of Education has quoted the LPA study 
in various presentat ions ) . 

2 0 0 . Even De fendants ' leading expert 
witness , Dr . Eric Hanushek , stated : ' The money 
[ spent on educat ion] i s  obvious ly important at 
some level . You have to have funds to have 
teachers in schools . '  See Hanushek Tr . Test . 
2 2 6 3 : 2 5 - 2 2 6 4 : 2 .  

2 0 1 . Kansas administrators , princ ipals , and 
teachers have identi f ied certain strategies and 
methods that work for improving student 
achievement within their di strict . The State ' s  
expert , Dr . Hanushek , acknowledged that i t  was 
possible for a classroom teacher or bui lding 
admini strator to observe strategies used in the 
classroom to increase student achievement . See 
Hanushek Tr . Test . 2 2 9 9 : 1 - 1 6 .  The strategies 
ident i f ied by these educators include , but are not 
l imited to : 

a .  Extended learning opportunities . such as 
longer school days . Saturday school al l -day 
kindergarten . and before - and after - school 
programs . See e . g . Lane Tr . Tes t . 12 6 : 1 8 - 2 4  
( testi fying that extended learning 

opportunities are interventions used by 
Kansas Learning Network to help school s meet 
expectations ) i Lane Tr . Tes t . 1 6 9 : 1 - 17 0 : 15 
( testi fying that extended learning 

opportunities can help increase student 
achievement ) i Lane Tr . Test . 1 9 8 : 2 1 - 1 9 9 : 1  
( ' We obviously are not meet ing the needs of 
these chi ldren in the regular c lassroom in 
the regular program . They need additional 
tutoring . They need mentoring . They need an 
extended year . They need a longer school 
day . ' )  i Ort i z - Smith Tr . Test . 1 7 5 1 : 8 - 1 7 5 2 : 2 1 
( discuss ing importance of summer school and 

other extended learning opportunities ) . 
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b .  Extracurricular activities , such as 
sport s ,  speech and debate , and band and 
orchestra . See e . g . Lane Tr . Test . 1 7 0 : 3 -
1 7 1 : 9  ( testi fying that extracurricular 
activi t ies can help increase student 
achievement ) ;  Hatridge Tr . Test . 5 9 9 : 1 5 - 2 4  
( testi fying that extracurricular activities , 
such as sport s or band , are the only methods 
teachers can use to mot ivate some students to 
come to school in the f irst place ) ; Stewart 
Tr . Test . 9 0 7 : 2 2 - 9 0 8 : 6  ( stating 
extracurricular activities ' are an important 
piece of helping our students learn ' ) ;  
Stewart Tr . Test . 922 : 7 - 13 ( stat ing 
extracurricular act ivities are helpful to 
increase achievement in students )  . 
Extracurricular act ivities are especially 
important to students who live in poverty 
because they do not have acces s  to these 
act ivities unless they are provided by the 
district . See Lane Tr . Test . 1 7 0 : 3 - 17 1 : 9 .  
Moreover , exposure to extracurri cular 
activities is  ' critical ' to breaking the 
cycle of poverty . See Stewart Tr . Test . 
9 1 0 : 1 0 - 9 1 1 : 2 1 .  

c .  Smal ler class si zes . See e . g . Beech Tr . 
Test . 7 9 0 : 4 - 1 7 ( identi fying smal ler c lass 
s i zes as ' one of those strategies that [ she ] 
has recognized help kids that are at - risk 
move into the more profic ient area ' ) ;  
Hanushek Tr . Test . 22 9 5 : 14 - 2 0  ( agreeing that 
there i s  evidence that c lass s i ze may make a 
di f ference , especially in kindergarten and 
f irst grade ) ; Lane Tr . Test . 1 9 9 : 2 - 3 
( discuss ing the benefits of lower c lass 
s i zes ) . As c lass si zes increase , teachers 
spend more t ime doing ' crowd control ' and 
spend less t ime actua l ly teaching . See e . g . , 
Fulton Tr . Test . 8 4 6 : 7 - 2 4 . 

d .  Professional deve lopment . See e . g . Lane 
Tr . Tes t . 1 6 7 : 2 5 - 1 6 8 : 2 5 { stating that 
professional development has helped Kansas 
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City improve student performance ) ; Beech Tr . 
Test . 7 8 9 : 1 - 1 6 ( discussing bene f i t s  of 
professional development for improving 
s tudent achievement ) ;  Ort i z - Smith Tr . Test . 
174 8 : 12 - 2 3  ( discussing increased need for 
professional development that occurs outs ide 
Kansas in Dodge City because of unique Dodge 
City demographic and stat ing ' [w] e need to be 
in places that have populations that look 
like Dodge City so we can learn from one 
another ' ) .  ' Kansas cons iders professional 
development as a method of safeguarding [ it s ]  
students by ensuring they have the best 
teachers pos s ible . ' ;  Tr . Ex . 1 3 0 0 , at 4 9 ; see 
also Lane Tr . Test . 1 6 7 : 2 5 - 1 6 8 : 2 5 ( stating 
professional development i s  espec ial ly 
important in the deve lopment of quality 
teachers ) .  The importance of  profes sional 
development in Kansas is  underscored by the 
requirement that when a school district fai ls  
to meet AYP for two consecutive years , that 
district must spend 1 0 %  of the federal money 
it receives on professional development . See 
Lane Tr . Test . 1 4 3 : 5 - 14 4 : 6 ;  see a l so Lane Tr . 
Test . 1 1 8 : 5 - 1 9 ( discuss ing requirements for 
professional deve lopment under Kansas '  QPA) . 

e .  Hiring guality teachers . The State ' s  
experts have testif ied that ' the most 
important factor inf luenc ing student 
achievement is  the quality of the teacher . '  
See e . g . Hanushek Tr . Test . 2 2 8 2 : 3 - 8 ;  2 2 8 3 : 7 -
1 0 . Thi s also further underscores the 
importance of professional development , which 
ensures that Kansas students have the highest 
qual ity teachers . See infra at § V . B .  ( f )  . 

2 0 2 . Implementing these strategies and 
methods costs money . See e . g . Lane Tr . Test . 
3 2 7 : 1 - 7  ( testi fying that it costs money to 
implement the strategies that students need to be 
success ful ) ;  Mather Tr . Test . 2 3 2 : 1 - 1 8 
( di scuss ing , specif ically, increased costs 
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assoc iated with reduc ing class s i zes ) ; Lane Tr . 
Test . 2 5 2 : 2 1 - 2 5 3 : 1 0 ( same ) . Even the State ' s  
expert , Dr . Hanushek agreed that teachers , the 
most important factor inf luencing student 
achievement , cost money . See e . g . Hanushek Tr . 
Test . 2 2 8 2 : 3 - 8 , 2 2 8 3 : 1 1 - 12 ; 2 2 8 8 : 15 - 2 5 . 

2 0 3 . I t  i s  often these strategies and 
programs that school districts have had to 
el iminate as a result of the cut s , further 
indicating that the ' strategies that work ' cost 
money to provide . See Lane Tr . Test . 2 5 4 : 2 3 - 2 62 : 2  
( di scus sing reductions in staf f ing , increased 
class s i zes , decrease in funds necessary for 
extracurricular activities , and cut s to programs 
des igned to provide extended learning 
opportunities ) ; Hatridge Tr . Test . 6 0 0 : 6 - 1 0 
( stat ing that extracurricular act ivi t ies have been 
reduced) ; Ort i z - Smith Tr . Te st . 1 7 5 1 : 8 - 1 752 : 2 1 
( discuss ing el imination of summer school program 

and other extended learning opportunitie s )  ; 
Morrissey Tr . Test . 6 3 7 : 1 0 - 1 8 ( discuss ing 
el imination of band and orchestra programs ) ; 
Morrissey Tr . Test . 6 3 8 : 24 - 6 3 9 : 5  ( discuss ing 
increases in c lass s i ze ) ; Stewart Tr . Test . 
9 0 7 : 2 2 - 9 0 9 : 2 1 ( di scuss ing reductions in 
extracurricular activities ) ;  Stewart Tr . Tes t . 
9 6 2 : 5 - 7  ( discuss ing increas ing c lass s i ze s ) ; Beech 
Tr . Test . 7 8 8 : 1 - 7 8 9 : 1  ( discuss ing reductions in 
elective courses ,  inc luding art , Spanish , and 
fami ly consumer sciences and decreased 
opportunities for professional deve lopment ) ;  Beech 
Tr . Test . 7 9 5 : 15 - 24 ( discus s ing overly large 
special education class sizes ) ; Beech Tr . Test . 
784 : 1 6 - 2 4 ( discuss ing increas ing class s i zes ) ; 
Feist Tr . Te st . 1714 : 2 0 - 17 1 5 : 14 ( discussing 
decreased profess ional deve lopment opportunities ) . 
The cost of educating students i s  increased by the 
fact that there i s  no one strategy that meets the 
needs of all  students .  See Lane Tr . Tes t . 1 6 5 : 1 9 -
1 6 6 : 1 7 .  This causes districts t o  spend t ime and 
resources analyz ing what methods and strategies 
wi l l  work best for a spec i f i c  classroom , group of 
students ,  or concept . See id.  Thus , i t  not only 
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costs money to implement the strategies that work 
but it i s  also costs money to determine which 
strategies to implement . 

2 0 4 . 

2 0 5 . 

2 0 6 . 

2 0 7 . 

2 0 8 . 

2 0 9 . 

2 1 0 . 

2 1 1 . 

2 12 . 

2 13 . 

2 14 . 

2 15 . There i s  a gap between demands and 
resources in Kansas . Whi le demands have gone up , 
avai lable resources have gone down . See Tal lman 
Tr . Test . 1 0 5 7 : 1 9 - 1 0 5 8 : 5  ( testi fying that demands 
have gone up but the resources available have gone 
down) ; Lane Tr . Test . 1 8 0 : 1 - 1 0 ( testi fying that 
' the resources to support the higher demands are 
going down , while the demands cont inue to 
escalate ' ) ;  Lane Tr . Test . 2 5 3 : 1 1 - 2 54 : 1 1 
( testi fying regarding increas ing demands and 
stat ing ' [ t ] he expectations don ' t go down when the 
resources go down ' ) ;  Lane Tr . Test . 2 5 5 : 8 - 9  
( same ) ; Lane Tr . Test . 2 6 3 : 3 - 1 1 ( same ) ; Mather Tr . 

Test . 5 6 1 : 5 - 9 ;  Beech Tr . Test . 7 9 4 : 4 - 2 1  ( same ) ; 
Tal lman Tr . Test . 1 0 6 7 : 2 0 - 1 0 6 8 : 1 , 2 0 5 1 : 2 4 - 2 0 5 2 : 2  
( testi fying that there was no evidence that the 
costs of educating students have gone down) ; Baker 
Tr . Test . ( same ) ; Hammond Tr . Test . 2 9 3 7 : 1 6 - 2 9 3 8 : 3  
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( same ) ; Doyle Tr . Test . 2 8 5 7 : 14 - 2 8 5 8 : 12 ( same ) ; 
Hungria Tr . Test . 2 8 9 9 : 2 5 - 2 9 0 0 : 1 0 ;  Blakesley Tr . 
Test . 2 9 9 7 : 6 - 2 9 9 8 : 5 ,  3 02 1 : 3 - 17 ; Jones Tr . Test . 
2 8 0 0 : 3 - 14 ( same and testi fying that costs have 
actually gone up ) ; Hens ley Tr . Test . 2 4 6 2 : 9 - 12 
( testi fying that the needs of students have gone 

up ) ; Tr . Ex . 1 0 5 ; Tr . Ex . 2 3 7 . 

2 1 6 . 

2 1 7 . 

2 1 8 . Between 2 0 0 9  and 2 0 12 , total ful l - t ime 
enrol lment in Kansas increased by more than 7 , 2 0 0  
students .  See Tr . Ex . 1 1 8 6 . The total weighted 
enrol lment has increased by 3 8 , 6 7 8 . 6  students ,  
which i s  a 6 %  increase . See Tr . Ex . 2 4 2  ( total in 
column 0 ) . Moreover , the weighted enrol lment 
increased in each of the four Plaint i f f  School 
Districts . Id . ( highl ighted information shows , 
between 2 0 0 9  and 2 0 12 , Wichita had a 7 . 5 % increase 
in weighted enrol lment , Dodge City had a 12 . 3 % 
increase in weighted enrol lment , Hutchinson had a 
12 . 1 % increase in weighted enrol lment , and Kansas 
City had a 7 . 3 % increase in weighted enrol lment ) .  

2 1 9 . Currently , almost hal f  of the students 
( 4 7 . 6 % )  in Kansas are economically disadvantaged . 

Tr . Ex . 1 0 1 ,  at ACHIEVEMENT0 0 0 6 5 3 ; Tr . Ex . 9 1 . 
Thi s represents 2 2 6 , 9 1 1  Kansas students ,  which is  
an al l - t ime high in Kansas . See Tr . Ex . 9 1 ; Tr . 
Ex . 1 0 7  at KSDE1 3 8 4 6 8 ; see also Tal lman Tr . Test . 
1 0 0 5 : 2 0 - 1 0 0 6 : 7 ,  1 0 0 9 : 7 - 10 ( stating there has been 
a signi f icant increase in the number of at - risk 
students ) ; Tr . Ex . 3 8 8 , at KSDE1 3 9 8 2 3  ( showing 
increase in free lunch applications ) .  Kansas has 
also experienced an increase in the number of ELL 
students .  See Tr . Ex . 1 0 7  at KSDE1 3 84 6 8 . In 
2 0 1 0 - 1 1 ,  9 . 8 % of the students were ELL students .  
Tr . Ex . 1 0 1 ,  at ACHIEVEMENT0 0 0 6 5 3 ; Tr . Ex . 93  
( graphical ly represent ing number of ELL students )  . 

2 2 0 . The State does not di spute that certain 
students ,  such as those that qua l i fy for 
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weightings ( i . e .  - at - risk students or ELL 
students )  are more expensive to educate . See 
State Opening FOF � �  2 7 1 ,  2 7 9 . Thi s  conclus ion i s  
we l l  supported by testimony o f  educators and i s  
cons istent with conclus ions o f  scholars and school 
f inance experts .  See e . g. ,  Lane Tr . Test . 1 7 1 : 1 0 -
1 7 3 : 6 ;  Mather Tr . Test . 4 0 6 : 8 - 4 0 8 : 1 1 ( stating 
addit ional resources are needed for certain 
students because they cost more to educate ) ;  
Neuenswander Tr . Test . 2 0 6 8 : 4 - 8 ;  Frank Tr . 
Test . 1 9 6 1 : 2 5 - 1 9 6 2 : 2 ;  Tr . Ex . 3 8 8 , at KSDE13 98 2 3 -
2 4  ( showing increased costs assoc iated with 
increase in free lunch appl ications ) ;  Tr . Ex . 2 5 2 , 
at EXP-DUNCOMBE0 0 0 0 04 , 2 4 ; Baker Tr . Test . 
12 3 8 : 1 9 - 12 3 9 : 1 6 .  

2 2 1 . 

2 2 2 . [T] he increas ing demands on 
students and school districts alone [most 
probably] increased the cost of  providing students 
with a ' suitable education . '  See Tal lman Tr . 
Test . 1 0 5 7 : 1 9 - 10 5 8 : 5  ( testi fying that demands have 
gone up but the resources available have gone 
down ) ; Lane Tr . Test . 1 8 0 : 1 - 1 0 ( testi fying that 
' the resources to support the higher demands are 
going down , while the demands cont inue to 
escalate ' ) ;  Lane Tr . Test . 2 5 3 : 1 1 - 2 5 4 : 1 1 
( testi fying regarding increasing demands and 
stat ing ' [ t ] he expectations don ' t go down when the 
resources go down ' ) ;  Lane Tr . Test . 2 5 5 : 8 - 9  
( same ) ; Lane Tr . Test . 2 6 3 : 3 - 1 1  ( same ) ; Mather Tr . 

Test . 5 6 1 : 5 - 9 ; Beech Tr . Test . 7 94 : 4 - 2 1  ( same ) ; 
Tal lman Tr . Tes t . 1 0 6 7 : 2 0 - 1 0 6 8 : 1 , 2 0 5 1 : 2 4 - 2 0 5 2 : 2  
( testi fying that there was no evidence that the 
costs of educating students have gone down ) ; Baker 
Tr . Test . ( same ) ; Hammond Tr . Test . 2 93 7 : 1 6 - 2 9 3 8 : 3  
( same ) ; Doyle Tr . Test . 2 8 5 7 : 14 - 2 8 5 8 : 12 ( same ) ; 

Hungria Tr . Tes t . 2 8 9 9 : 2 5 - 2 9 0 0 : 1 0 ;  Blakes ley Tr . 
Test . 2 9 9 7 : 6 - 2 9 9 8 : 5 ,  3 0 2 1 : 3 - 1 7 ;  Jones Tr . Test . 
2 8 0 0 : 3 - 14 ( same and testi fying that costs have 
actually gone up ) ; see also Tr . Ex . 5 1 ,  at SIG­
KASB0 0 0 1 9 7  ( showing expectations have increased 
while funding has not ) ; Tr . Ex . 1 0 5  ( i l lustrating 

68 

990170



increas ing demands and decreasing resource s ) ; Tr . 
Ex . 2 3 7  ( i l lustrating increas ing demands and 
decreas ing resources ) . 

2 2 3 . Despite the increasing demands and 
assoc iated costs , total expenditures in Kansas 
have decreased by $7 9 , 6 8 7 , 6 6 1  since 2 0 0 8 - 0 9 . See 
Tr . Ex . 1 1 8 6  ( showing total expendi tures of 
$5 , 5 8 7 , 0 4 4 , 3 3 1  in 2 0 1 0 - 1 1 compared with 
$5 , 6 6 6 , 7 3 1 , 9 9 2  in 2 0 0 8 - 0 9 ) . 

2 2 4 . 

2 2 5 . [T] he use of total expenditures 
as a measure of the money that i s  available to 
school di stricts [ i s  not a rel iable or appropriate 
means to measure the costs associated with 
"outputs "  or a re liable prognost icator thereof 

. Findings , supra ; Plaint i f f s ' Exhibit 1 9 9 ; 
Plaint i f f s ' Exhibit 2 0 3 ] . [ ] [T] he State 
acknowledges ' looking at all expendi tures includes 
a variety of expenditures which are not bel ieved 
to af fect student performance . '  See State Opening 
FOF � 9 8 . 

2 2 6 . By all  measures , funding for education 
has decreased . 

a .  Total expenditures in Kansas have 
decreased by $ 7 9 , 6 8 7 , 6 6 1  s ince 2 0 0 8 - 0 9 . See 
Tr . Ex . 1 1 8 6  ( showing total expenditures of 
$ 5 , 5 8 7 , 0 4 4 , 3 3 1  in 2 0 1 0 - 1 1 compared with 
$ 5 , 6 6 6  , 7 3 1  , 9 9 2  in 2 0 0 8  - 0 9 )  . 

b .  There have been over $ 5 1 1  mi l l ion in cuts 
to the base between f i scal year 2 0 0 9  and 
f i scal year 2 0 12 . See Tr . Ex . 2 3 3 ; Tr . Ex . 
2 4 1 ; Tal lman Tr . Test . 1 0 5 0 : 1 6 - 2 0 ; Dennis Tr . 
Tes t . 3 3 2 8 : 1 - 8 . The BSAPP was $ 3 , 8 6 3  for 
2 0 0 4 - 2 0 0 5 . See Tr . Ex . 3 5  at 1 3 9 3 8 8 - 13 93 8 9 . 
The base for 2 0 0 8 - 0 9  was $4 , 4 0 0 . Id . The base 
for 2 0 1 1 - 12 was $ 3 , 7 8 0 . Id . Thi s represent s 
a per pupil  reduction of $ 8 3  s ince 2 0 04 - 0 5 
and reduction of $ 6 2 0  per pupil  from the 
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2 0 0 8 - 0 9 peak . Id . ; see also VI . D .  ( outl ining 
cuts to the base ) . 

c .  Each of  the Plaint i f f  School Districts 
experienced a substantial reduction in funds 
due to the cuts . See Blakesly Tr . Test . 
2 9 9 5 : 6 - 2 9 9 6 : 1 0 ;  Hammond Tr . Test . 2 9 3 1 : 13 - 1 8 . 
wichita lost over $ 5 0  mi l l ion in funding , 
including its losses in capital out lay state 
equali zation aid . See Jones Tr . Test . 
2 7 8 7 : 1 9 - 2 7 8 9 : 2 3 .  Kansas City experienced a 
reduction in funds of $ 8 . 7  mi l l ion . See 
Mather Tr . Te st . 4 2 9 : 6 - 4 3 0 : 7 ;  Tr . Ex . 2 8 5  
( al so stating that budget reductions t o  the 
Kansas City school di strict have totaled 
$ 4 3 . 3  mi l l ion in f ive years ) . 

d .  The State uses a calculated ' operational 
expenditures ' for comparing spending over 
t ime . See State Opening FOF ��  9 8 - 1 0 4 . 
Based on those calculations , the statewide 
per pupil  operational expenditures have 
decreased . See State Opening FOF � 1 0 1 . 
S ince the peak in 2 0 0 8 - 0 9 ,  the s tatewide per 
pupil operational expenditures have decreased 
by $ 3 9 5  per pupil . Id . 

e .  Based on the State ' s  calculated 
' operat ional expenditures , ' district per 
pupil  operat ional expenditures have also 
decreased for each of the Plaint i f f  School 
Districts . See State Opening FOF � 1 0 2 . 
Between 2 0 0 8 - 0 9 and 2 0 1 0 - 1 1 ,  the per pupil  
operational expenditures have decreased as 
follows : ( 1 )  Wichita ( USD 2 5 9 ) ' s  expendi tures 
have decreased by $3 0 0  per pupil ; ( 2 )  
Hutchinson (USD 3 0 8 ) ' s  expendi tures have 
decreased by $ 2 6 2  per pupil ; ( 3 )  Dodge City 
( USD 4 4 3 ) ' s  expenditures have decreased by 
$ 4 5 8  per pupil ; and ( 4 )  Kansas City ( USD 
5 0 0 )  ' s  expenditures have decreased by $ 4 8 9  
per pupi l .  Id . 

B .  Operational funding i s  well below the l evel s 
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suggested by the LPA study .  

2 2 7 . De fendant argues that current 
operational spending is at levels  which 
approximate the foundation operat ional funding 
suggested by LPA . See State Opening FOF �� 1 0 7 -
122 . Thi s i s  not supported by the evidence , which 
shows that the current funding levels  are well  
below those suggested by the LPA study . See Tr . 
Ex . 4 2 0  ( copied below) . 

How close are we to LPA study? ����----------------------------------� 
�� �-------------------------
$3_ r-:==---

LPA: dill ""'" 1'IIIotItII' bNIoIt lV7 
AduII: _ fro .. DoIIndonl'1 Elh1bltl 1074, 1075, 1076, 1077, PIoIntII!s' ElchlbIb 11. 12,' 22 
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2 2 8 . Based on a compari son of the actual General 
Fund and Supplemental ( LOB ) State Aid , the State ' s 
funding was approximately $ 8 5 0  mi l l ion short of the LPA 
estimates ( in 2 0 0 6 - 0 7  dol lars ) for 2 0 12 . See Tr . Ex . 
4 2 0 . 

2 2 9 . When adj usted us ing a 3 %  inf lation rate , the 
State has funded $ 1 . 5  bill ion less than the LPA estimates 
for 2 0 12 . See Tr . Ex . 4 2 0 . 

2 3 0 . Moreover , De fendant acknowledges that the LPA 
study is  outdated and was only designed to estimate costs 
for 2 0 0 6  and 2 0 0 7 . See State Opening FOF �� 52 , 1 0 9 . 
The LPA study was conducted to be a reasonable estimate 
of the actual cost of providing a suitable education , at 
the t ime it was conducted . See Frank Tr . Test . 2 0 5 1 : 1 9 -
2 3 . Because the steady increase i n  free lunch students 
was not calculated in the estimates , ' the overall 
outcome s - based estimates l ikely are understated . '  See 
Tr . Ex . 1 7 6 . 

2 3 1 . At no t ime has the base ri sen to the levels 
est imated to be needed by the LPA study . See Tr . Ex . 
197 , at LEG0 0 3 4 1 0 ; Tr . Ex . 2 3 6  ( comparing the actual base 
to the LPA base and copied below) . Because LOB is  
calculated as a percentage of the Recomputed Legal 
General Fund , the LOB has never reached the levels 
expected by the LPA study . See Dennis Tr . Test . 1 1 5 8 : 1 1 -
1 1 5 9 : 5 .  
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2 3 2 . The study acknowledged that ' the 
est imate base - leve l cost of meeting standards wi l l  
continue t o  increase s igni f icantly i n  future 
years , because the standards adopted by the Board 
increase each year unti l  2 0 13 - 14 . '  See Tr . Ex . 
199  at USD 4 4 3  0 0 1 5 8 6 . Comparing the standards 
during the years these studies were conducted to 
the current standards shows that the demands 
associated with the standards have continuously 
increased over t ime . Compare Tr . Ex . 2 0 3 , at 
LEG0 0 12 4 8  wi th Tr . Ex . 67 ; compare Tr . Ex . 2 0 3 , at 
LEG0 0 1 4 2 9 wi th Tr . Ex . 74 . 

2 3 3 . Addit ionally,  every witness who 
testi fied [ for the Plaint i f f s ]  on the subj ect has 
testi f ied that the costs of educating Kansas 
students and the demands on Kansas educat ion have 
only increased s ince Montoy. Tal lman Tr . Test . 
1 0 5 7 : 1 9 - 1 0 5 8 : 5  ( testi fying that demands have gone 
up but the resources available have gone down) ; 
Lane Tr . Te st . 1 8 0 : 1 - 1 0 ( testi fying that ' the 
resources to support the higher demands are going 
down , whi le the demands continue to escalate ' ) ;  
Lane Tr . Test . 2 5 3 : 1 1 - 254 : 1 1 ( testi fying regarding 
increasing demands and stating ' [ t ] he expectations 
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don ' t go down when the resources go down ' ) ;  Lane 
Tr . Test . 2 55 : 8 - 9  ( same ) ; Lane Tr . Test . 2 6 3 : 3 - 1 1 
( same ) ; Mather Tr . Test . 5 6 1 : 5 - 9 ;  Beech Tr . Test . 
794 : 4 - 2 1  ( same ) ; Tal lman Tr . Test . 1 0 6 7 : 2 0 - 1 0 6 8 : 1 , 
2 0 5 1 : 2 4 - 2 0 5 2 : 2  ( testi fying that there was no 
evidence that the costs of educat ing students have 
gone down) ; Baker Tr . Test . ( same ) ; Hammond Tr . 
Test . 2 9 3 7 : 1 6 - 2 9 3 8 : 3  ( same ) ; Doyle Tr . Tes t . 
2 8 5 7 : 14 - 2 8 5 8 : 12 ( same ) ; Hungria Tr . Test . 2 8 9 9 : 2 5 -
2 9 0 0 : 1 0 ;  Blakes ley Tr . Test . 2 9 9 7 : 6 - 2 9 9 8 : 5 ,  
3 0 2 1 : 3 - 17 ;  Jones Tr . Test . 2 8 0 0 : 3 - 14 ( same and 
testi fying that costs have actually gone up ) ; 
Hensley Tr . Test . 2 4 6 2 : 9 - 12 ( testi fying that the 
needs of students have gone up ) ; Tr . Ex . 1 0 5 ; Tr . 
Ex . 2 3 7 . Therefore , there i s  no reasonable bas is 
to conclude the studies , if conducted again today, 
would yield an est imate any lower than the 
original prediction . See i d . n 

Further , we f ind to be true that school 

expendi tures are now reported on a uni form bas is  and 

would have been avai lable to the Legi s lature : 

" 4 8 . Af ter Montoy , a uni form report ing of 
school board expenditures to the State 
Board was adopted . Also , local district 
budgeting reports are required . Trial 
Transcript , Mark Tal lman , pp , 1 0 8 9 - 9 0 ; 2 0 0 6  
Kan . Ses s . Laws Ch . 197 , sec . 2 ;  2 0 1 1  Kan . 
Ses s . Laws Ch . 

4 9 . In 2 0 1 1 , the Kansas Uni form Financ ial 
Account ing Reporting Act was changed to 
require the State Board to accomp l i sh uni form 
reporting . Trial Transcript , Mark Tal lman , p .  
1 0 92 ; 2 0 1 1  Kan . Sess . Laws Ch . 1 0 6 , sec . 4 ,  
amending K . S . A .  72 - 8 2 5 4 . "  

Defendant ' s  " Final Findings of Fact and Concl usions 

of Law. n 
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Further , we f ind that statistics  re f lecting the ef fect 

of inflation over the years in question ( CPI ) are readi ly 

avai lable from the u . s .  Bureau of Labor , inc luding a 

calculator , that would show inf lation ' s cumulat ive e f fect 

over a period surveyed . ( Judicial notice ) . 

We be lieve it i s  f i rst necessary to example the various 

Kansas legislatures and Kansas governors ' act ions beginning 

in the 2 0 0 9  sess ion to this date . We f ind Plaint i f f s ' 

Exhibit 2 4 1  accurately summari zes what the legislature and 

the executive branch undertook to do in regard to the BSAPP 

and other K- 12 school funding resources : 

"BASE & COTS 

EXPBCTATION 

2 0 0 9  STATUTORY BASE = 

2 0 1 0  STATUTORY BASE = 

REALITY 
COT 

$ 4 4 3 3  
+ $ 5 9  TO 4 4 92 

1 .  2 / 1 2 / 0 9  SB2 3 RESCISSION BILL - $ 3 3  to $44 0 0  
2 .  3 / 3 1 / 0 9  HB2 3 54 APPROPRIATIONS BILL 

- $ 3 3  to $ 4 3 6 7  
3 .  5 / 7 / 0 9  HB2 3 7 3  OMNIBUS BILL - $ 8 7  to $ 4 2 8 0  
4 .  7 /2 / 0 9  GOVERNOR ALLOTMENT - $ 6 2  to $4 2 1 8  
5 .  1 1 / 2 3 / 0 9  GOVERNOR ALLOTMENT - $ 2 0 6  t o  $4 0 12 
6 .  3 / 1 1 / 1 1  GOVERNOR ALLOTMENT - $ 7 5  to $3 9 3 7  
7 .  5 / 1 3 / 1 1  APPROPRIATIONS BILL - $ 1 5 7  t o  $ 3 7 8 0  

LOSS 

- $ 6 5 3  FROM $4 4 3 3  ( 2 0 0 8 - 0 9  AMOUNT) 
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TO 
$ 3 7 8 0  ( 2 0 1 1 - 12 AMOUNT ) 

PLUS 

1 .  2 / 12 / 0 9  SB2 3 1%  SPECIAL ED CUT 
2 .  3 / 3 1 / 0 9  HB2 3 54 1 %  SPECIAL ED CUT 
3 .  CAPITAL OUTLAY EQUALIZATION NOT 

PAID 
8 .  LOB EQUALIZATION AID REDUCED 

$ 4 , 4 64 , 5 0 7  
$ 4 , 4 64 , 5 14 

$2 1 , 9 8 9 , 0 9 6  
$ 5 6 , 5 94 , 224  

TOTAL TOTAL CUTS $ 5 1 1 , 02 0 ,  5 6 0 /YEAR" 

We f ind further that Plaint i f f s ' [ Proposed] Final 

Findings of Fact accurate ly and credibly detai l  the State ' s  

diminishment of the revenues avai lable to Kansas school 

districts : 

" 2 4 5 . In 2 0 0 8 - 0 9  the base was cut mid-year by 
$ 3 3 , from $4 , 4 3 3  to $4 , 4 00 , for a total 
cut to school district General Fund budget s  of 
$ 2 0 , 8 8 0 , 5 3 2  See Tr . Ex . 2 4 0 . Special Educat ion 
was cut 1% , total ing $4 , 4 6 4 , 5 0 7 . See Tr . Ex . 2 4 0 . 
In 2 0 0 9 - 1 0 the base was cut 4 t imes . See i d .  The 
first cut was $ 3 3  to the base , from $4 , 4 0 0  to 
$4 , 3 6 7 , for a total cut to school district General 
Fund budgets of $ 2 2 , 54 4 , 9 6 0  and a spec ial 
education cut of 1% total ing $4 , 4 6 4 , 5 14 . See i d .  
The second cut was $ 8 7  from the base , from 4 , 3 6 7 
to 4 , 2 8 0 , total ing $ 7 6 , 042 , 4 2 8  ( inc luding the $ 3 3  
prior cut ) . See i d .  The third cut was a mid-year 
cut of $ 6 2  from the base , from 4 , 2 8 0  to $4 , 2 1 8 , 
total ing $ 3 9 , 3 2 7 , 5 8 0 . See i d .  The fourth cut was 
a mid-year cut of $ 2 0 6  from the base , from 
$4 , 2 18  to $4 , 0 12 , total ing $ 1 3 4 , 3 5 5 , 3 6 3 . See i d .  
In 2 0 1 0 - 1 1 the base was cut $ 7 5 , from $4 , 0 12 to 
$3 , 93 7 ,  total ing $4 9 , 4 2 9 , 6 2 9 . See i d .  In 2 0 1 1 - 12 
the base was cut $ 1 5 7  from $ 3 , 9 3 7  to $ 3 , 7 8 0  
total ing $ 1 0 3 , 4 72 , 6 8 7 . See i d .  Starting in 
2 0 0 9 - 1 0 , capital outlay state equali zation aid was 
not paid to entitled districts in the amount of 
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$2 1 , 9 8 9 , 0 9 6  start ing in 2 0 0 9 - 1 0 . See i d .  The 
state equali zation aid for the local option budget 
was prorated at 8 5 . 7 % ,  and for 2 0 1 1 - 12 this 
underfunding resul ted in a cut of $ 5 6 , 5 94 , 2 2 4  to 
ent itled school districts . See i d .  

2 4 6 . There have been over $ 5 1 1  mi l l ion in 
cuts to the base between f i scal year 2 0 0 9  
and f iscal year 2 0 12 . See i d . ; Tr . Ex . 2 4 1 ; 
Tal lman Tr . Test . 1 0 5 0 : 1 6 - 2 0 ; Dennis Tr . 
T3 3 2 8 : 1 - 8 . These cuts are represented graphically 
in Tr . Ex . 2 3 3  ( copied here ) . 

PLAINTIFFS' 

EX. 233 
Kan ... Base State Aid Per PupU 

- t------

SS�DO -t------------

.....,.. - - -_ .... _--_. _ - - - -_ . 

-E�a 1''''00 

SOp><) 

... � ....... , ...... ,.to «'o:t!" '4'-� '4'-' ... � / /' /' '4'-'" / /' 

.--------.-.-.-- - -. -

2 4 7 . The base is  the driver for the current 
formula ; it i s  ' what all  else gets multipl ied by . ' 
See Baker Tr . Test . 1 5 5 6 : 2 0 - 2 3 ; Myers Tr . Test . 
1 6 2 8 : 4 - 8 . The cuts to the base has a multipl ier 
ef fect , cutting more from districts with more 
weightings or more high need students .  Lane Tr . 
Test . 3 9 6 : 1 7-3 9 7 : 1 1 ;  see also Tr . Ex . I ,  at 
PRlMER0 0 02 2 3  ( in which the Supreme Court explains , 
' BSAPP i s  the foundation upon which school 
district funding i s  bui lt , as state f inanc ial aid 
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to schools i s  determined by mult iplying BSAPP by 
each district ' s  " we ighted enrol lment . " ' ) . 

2 4 8 . The base state aid per pupil  ( the 
' BSAPP ' )  was $ 3 , 8 6 3  for 2 0 0 4 - 2 0 0 5 . See Tr . 
Ex . 3 5  at KSDE1 3 9 3 8 8 - 1 3 93 8 9 . The BSAPP was $4 , 2 5 7  
for 2 0 0 5 - 0 6 . Id . $ 2 4 4  o f  the increase for 2 0 0 5 - 0 6  
was only due to lowering weight ings , to make it 
look l ike the Legi slature had rai sed the base more 
than it actually had . See Dennis Tr . Test . 3 3 4 5 : 
1 7-3 3 4 6 : 2 .  Tr . Ex . 3 5  at KSDE1 3 9 3 8 8 - 1 3 9 3 9 0 . The 
base for 2 0 0 6 - 0 7 was $4 , 3 16 . Id . The base for 
2 0 0 7 - 0 8  was $4 , 3 74 . Id . The base for 2 0 0 8 - 0 9  was 
$4 , 4 0 0 . Id . The base for 2 0 0 9 - 1 0 was $4 , 0 12 . Id . 
The base for 2 0 1 0 - 1 1 was $ 3 , 3 3 7 . Id . The base for 
2 0 1 1 - 12 was $3 , 7 8 0 . Id . 

2 4 9 . School districts had expected the base to 
increase to $4 , 4 3 3  in FY2 0 0 9  and $4 , 4 92 in FY2 0 1 0 . 
See Tr . Ex . 24 1 ;  Tal lman Tr . Test . 1 0 5 0 : 3 - 7 . In 
real ity , the base was reduced further to $ 3 , 7 8 0  in 
FY2 0 12 . See Tr . Ex . 2 4 1 ; Tal lman Tr . Test . 
1 0 5 0 : 1 1 - 15 . In addition to the base cuts , there 
were cuts to special educat ion funding , the 
el imination of capital outlay equali zation ,  and 
underfunding of LOB equal ization . See Tr . Ex . 2 4 1 ;  
Tal lman Tr . Test ; 1 0 5 0 : 2 1 - 1 0 5 1 : 1 7 ;  Dennis Tr . 
Test . 1 1 7 9 : 2 2 - 1 1 8 0 : 1 1 ( testi fying regarding 
elimination of capital outlay state equali zat ion 
aid) . 

2 5 0 . Each of the Plaint i f f  School Districts 
experienced a substant ial reduction in funds due 
to the cut s . See Blake sly Tr . Test . 
2 9 9 5 : 6 - 2 9 9 6 : 1 0 ;  Hammond Tr . Test . 2 9 3 1 : 13 - 1 8 . 
Wichita lost over $ 5 0  mi l l ion in funding , 
including its losses in capital out lay state 
equali zation aid . See Jones Tr . Test . 
2 7 8 7 : 1 9 - 2 7 8 9 : 2 3 .  Kansas City began the 2 0 1 1 - 12 
school year with an overall budget reduction of 
$8 . 7  mi l l ion , which brought the total reductions 
over the preceding f ive years to $ 4 3 . 3  mi l l ion . 
See Tr . Ex . 2 8 5 ; Mather Tr . Te st . 4 2 9 : 6 - 4 3 0 : 7 .  
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2 5 1 . LOB Supplemental General State Aid has 
been prorated and has not been ful ly funded since 
2 0 0 8 - 0 9 . See Tr . Ex . 3 6 , 2 0 1 1  KASB Convention 
Presentation ,  at KSDE1 4 2 2 3 6 . It only paid 8 5 . 7 % to 
qual i fying school districts in 2 0 1 1 - 12 . See Tr . 
Ex . 3 6 , 2 0 1 1  KASB Convention Presentation ,  at 
KSDE14 2 2 3 6 . The underfunding of State Equali zation 
Aid for the LOB Supplemental General State Aid has 
cut more funds f rom the poorest districts , and did 
not cut funds from the wealthiest district s . Poor 
districts have the opt ion to raise their mi ll  
rates to make up for the cut funds , or lower their 
local option budget by the amount not paid by the 
State . The mi l l  equivalency of  thi s cut varies 
based on the district ' s  wealth . See Tr . Ex . 2 2 . 

2 5 2 . Special Education has been prorated from 
the statutory level since 2 0 0 9 - 1 0 . Tr . Ex . 2 4 8  at 
KSDE14 0 95 9 . 

2 5 3 . Spec ial Education [would] need [ ] to be 
increased by $ 2 1 . 7  mi l l ion to meet state law for 
FY2 0 13 . See Tr . Ex . 2 4 8  at KSDE14 0 9 6 0 . 

2 5 4 . In addition ,  Special Education is  only 
funded by statute to 9 2 %  of cost [ ] . 

2 5 5 . The Mentor Teacher Program was 
underfunded for 2 0 0 8 - 0 9 through 2 0 1 0 - 1 1  and 
was not funded in 2 0 1 1 - 12 . It would take $ 3 . 5  
mil l ion to meet state law for FY2 0 1 3 . Tr . Ex . 2 4 8  
at KSDE14 0 9 6 3 . 

2 5 6 . Professional Deve lopment has not been 
funded s ince 2 0 0 8 - 0 9 . It would take $ 8 . 5  
mi l l ion to meet state law for FY2 0 1 3 . Tr . Ex . 2 4 8  
at KSDE1 4 0 9 6 4 . 

2 5 7 . The School Lunch Program has been 
underfunded . It would take $ 3 . 4 8 mi l l ion to 
meet state law for FY2 0 13 , an increase of $ 1  
mi l l ion . Tr . Ex . 2 4 8  at KSDE14 0 9 6 6 . 
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2 5 8 . Capital outlay state equali zat ion aid has 
not been funded s ince 2 0 0 9 - 1 0 . It would take $ 2 5  
mi l l ion t o  meet state law for FY2 0 1 3 . Tr . Ex . 2 4 8  
at KSDE14 0 9 6 7 . 

2 5 9 . National Board Cert i f i cat ion has been 
underfunded , and was not funded in 2 0 1 1 - 12 . It 
would take $ 3 0 0 , 0 0 0  to meet state law for FY2 0 13 . 
Tr . Ex . 2 4 8  at KSDE1 4 0 9 72 . 

E .  The School Finance System i s  Currently 
underfunded 

2 6 0 . Public  education in Kansas i s  currently 
underfunded .  See e . g . Tr . Ex . 2 4 5 . The dol lars 
available for general operating purposes are at 
the lowest leve l in Kansas his tory since 2 0 0 6 . See 
Tr . Ex . 3 2 8 , at S IG-KASB000 3 3 8 i Tal lman Tr . Test . 
1 0 4 4 : 16 - 1 0 4 5 : 14 .  

2 6 1 . The State has commiss ioned several 
studies regarding the costs of providing a 
suitable education to Kansas students .  See Tr . Ex . 
6 ( commi s s ioning the Legislat ive Post Audi t  ( LPA) 
study) i Tr . Ex . 7 ( commi ssioning the Augenblick 
and Myers (A&M) study) i and Tr . Ex . 8 
( commis s ioning the 2 0 1 0  Commi ss ion)  . 

2 6 2 . In 2 0 0 1 , the Legislat ive Coordinat ing 
Council  was charged wi th " provid [ ing] for 
a profess ional evaluat ion of school district 
f inance to determine the cost of a sui table 
education for Kansas chi ldren . "  See Tr . Ex . 7 ,  at 
§ ( a ) . As a result ,  the Augenblick and Myers study 
was conducted . See Myers Tr . Test . 
1 6 1 1 : 2 3 - 16 12 : 12 .  

2 6 3 . Dale Denni s ,  the Deputy Commi ss ioner of 
Education ,  has stated : 

APA [ formerly A&M] has produced two 
large - scale studies for the Kansas 
Department of Education , including work to 
examine school district boundaries and an 
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analys i s  of  the adequacy of our s tate ' s  school 
funding system . We found the f irm ' s sta f f  to 
be very personable , easy to work with , and 
respons ive to our needs while at the same time 
producing high qual ity ,  rel iable work . 

See Tr . Ex . 2 0 1  . 

2 64 . The A&M study conc luded that the base 
state aid should be rai sed to a level that would 
be equivalent to $4 , 6 5 0  in 2 0 0 0 - 0 1 . See Tr . Ex . 
2 3 6 ,  at SFFF0 0 0 6 3 4 . To comply with that 
recommended funding level would have required an 
increase in funding of $ 8 5 2 , 7 7 7 , 9 0 1  as opposed to 
a decrease in funding . See Tr . Ex . 2 0 4 , at 
EXP-MYERS 0 0 0 0 0 5 . 

2 6 5 . In 2 0 0 5 , Schools for Fair Funding , Inc . 
requested that Augenblick ,  Palaich and 
Associates (APA) ( formerly A&M ) update the A&M 
study . See Tr . Ex . 2 0 5 ; Myers Tr . Test . 
1 6 2 6 : 1  1 - 1 6 2 7 : 1 3 .  Myers agreed to do so and 
of fered three di f ferent options to do so . See Tr . 
Ex . 2 0 6 ; Myers Tr . Test . 162 6 : 1 1 - 1 6 2 7 : 1 3 .  The A&M 
study was updated based on option one and s imply 
updated the earl ier figures based on CPl . See 
Myers Tr . Test . 1 6 2 6 : 1 1 - 1 6 2 7 : 13 ;  Tr . Ex . 2 0 6  
( l i sting the three options ) . 

2 6 6 . Based on that update , APA calculated an 
updated base cost of $4 , 8 0 6  for the 2 0 0 4 - 0 5 school 
year . See Tr . Ex . 2 0 7 ; Myers Tr . Tes t . 
1 6 2 6 : 1 1 - 1 6 2 7 : 13 ,  1 6 2 8 : 9 - 2 1 . 

2 6 7 . APA again updated its original study in 
September 2 0 1 1  and October 2 0 1 1 . See Tr . Ex . 2 0 8 , 
2 1 0 . Therein , APA used the Consumer Pri ce Index 
( CPI ) to estimate the base for 2 0 1 0 - 1 1  and 
concluded that the 2 0 0 0 - 0 1 base cost of $ 4 , 5 5 0  
would be $ 5 , 7 3 8  when adj usted for inf lat ion . See 
Tr . Ex . 2 0 8  at EXP-MYERS 0 0 0 0 6 0 ; Tr . Ex . 2 1 0 ; Tr . 
Ex . 2 1 1 . 
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2 6 8 . Based on those previous updates ,  it 
[ could] be est imated that the base would need to 

be set at $ 5 , 9 6 5  for the 2 0 1 1 - 12 year . See Tr . Ex . 
2 3 6 ;  see also Tr . Ex . 2 0 9  ( showing 2 0 1 1 inf lation 
rates used to calculate inf lat ion on the A&M base 
for 2 0 1 1 - 12 school year) . 

2 6 9 . In 2 0 0 5 , the LPA was charged with 
conduct ing ' a  profess ional cost study analysi s  
to estimate the costs of providing programs and 
services required by law . ' See Tr . Ex . 6 ,  at § 
( a ) . The study allowed for the use of historical 
data and expenditures , if they used ' a  rel iable 
method of  extrapolation . '  Id . Ultimately , the 
study did use historical spending data cons istent 
with the statute . See Tr . Ex . 1 9 9 . In doing so , 
the study removed federal funding from the 
historical spending data . See i d .  at US044 3  
0 0 15 8 6 ,  US04 4 3  0 0 1 6 7 8 . They spec i f ically did so to 
avoid the appearance that LPA was suggesting the 
State should supplant state funds with federal 
funds . See i d .  at US04 4 3  0 0 1 5 8 6 . 

2 7 0 . The LPA study conc luded the base should 
be increased to $4 , 1 6 7  for 2 0 0 5 - 0 6  and 
to $4 , 6 5 9  for 2 0 0 6 - 0 7 . See Tr . Ex . 2 3 6 ,  at 
SFFF0 006 4 6 . 

2 7 1 . In 2 0 0 6 , the LPA proj ected costs out to 
2 0 13 - 14 in 2 0 0 6 - 0 7  dol lars . See Tr . Ex . 1 9 7 . The 
estimates indi cated that the base would need to be 
$5 , 0 1 2  in 2 0 0 7 - 0 8 ; $ 5 , 2 3 9  in 2 0 0 8 - 0 9 ;  $ 5 , 4 6 6  in 
2 0 0 9 - 1 0 ; $ 5 , 6 9 5  in 2 0 1 0 - 1 1 ;  $5 , 9 2 2  in 2 0 1 1 - 12 ; 
$ 6 , 142  in 2 0 12 - 1 3 ; and $ 6 , 3 6 5  in 2 0 13 - 14 . See i d .  

2 72 . In 2 0 0 5 , the Legi s lature established the 
2 0 1 0 Commi ssion to monitor , evaluate , and make 
recommendations regarding various aspects of the 
SOFQPA and the QPA .  See Tr . Ex . 8 ;  Chronister Tr . 
Test . 

2 7 3 . The Supreme Court was parti cularly 
impressed with the State ' s  dec i s ion to commiss ion 
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the 2 0 1 0 Commission .  See Tr . Ex . 1 ,  at PRIMER 
0 0 0 0 1 1 . I t  stated : 

The legi slature has undertaken the 
respons ibility to consider actual costs in 
providing a sui table system of school f inance 
by commi ss ioning the LPA to conduct an 
extens ive cost study , creating the 2 0 1 0 
Commission to conduct extens ive monitoring and 
overs ight of the school f inance system , and 
creating the School District Audit Team within 
LPA to conduct annual performance audi ts and 
monitor school district funding as directed by 
the 2 0 1 0 Commi ss ion . 

Id . ( Emphasis  added [by Plaint i f f s ] ) .  In fact , 
part of the reason the Legi slature commissioned 
the 2 0 1 0 Commi ss ion was based on language in 
Montoy that the Legi slature should do ongoing 
monitoring of the school finance system . See 
Tal lman Tr . Test . 1 0 6 1 : 7 - 2 3 . The Montoy Court 
has instructed that : 

The i ssue of [the suitability of the school 
f inance system] i s  not stagnant ; 
past history teaches that this i s sue mus t  be 
c losely monitored . Previous school 
f inance legis lation ,  when initially attacked 
upon enactment or modi f ication 
was determined constitutional . Then , 
underfunding and inequitable 
di stribution of f inances lead to j udic ial 
determination that the legi slat ion no 
longer compl ied with const itut ional 
provisions . 

See Tr . Ex . 1 ,  at PRIMER 0 0 0 2 0 3  ( c iting language 
from Montoy I) ( emphas is  added) . 

2 7 4 . The 2 0 1 0 Commi ss ion expired in 2 0 1 0 . See 
Tal lman Tr . Test . 1 0 6 1 : 7 - 2 3 . 

2 7 5 . The Commi ss ion ,  over a f ive year period , 
made several recommendations to the 
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Legislature regarding education , inc luding , but 
not limited to : 

a .  To fund the formula with a BSAPP of $4 , 4 92 
with a 3 -year funding cycle 
and an annual cost of l iving adj ustment . See 
Tr . Ex . 1 7 8 ; Tr . Ex . 1 7 9 . 

b .  To provide al l - day kindergarten for all  
students .  See Tr . Ex . 178 . 

c .  To ful ly fund professional deve lopment and 
mentor teacher programs . See 
Tr . Ex . 178 ; Tr . Ex . 1 8 1 . 

d .  Give funding priority to early chi ldhood 
education , be fore - and after- school tutoring 
and support programs , at - risk funding and 
programs , staf f development ,  leadership 
academies , and highly qua l i f ied teachers . See 
Tr . Ex . 1 7 9 . 

e .  To change the formula for determining 
spec ial education catastrophic aid . 
See Tr . Ex . 1 7 9 . 

f .  To make changes to at - ri sk weightings and 
bil ingual weightings . See Tr . Ex . 1 8 3 . 

g .  To improve and increase professional 
deve lopment opportunities . See Tr . Ex . 1 8 3 . 

2 7 6 . The recommendations of the 2 0 10 
Commission were based on research ; di scussion 
among the Commis s ion ; discussion with parents ,  
teachers , people in the community ,  and school 
administrators ; and personal experiences in the 
clas sroom . See Chronister Tr . Test . 3 2 4 2 : 2 4 -
3 2 4 6 : 2 3 .  

2 7 7 . These cost studies , and their updates , 
suggest that the base should be set higher than 
the current statutory base of $4 , 4 9 2 . See Tr . Ex . 
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2 3 6  ( including excerpts from each individual 
study) ; Tr . Ex . 2 3 7  ( copied below) . 

Ka •• D B_ Slate AId Per "'pll �HT1PN' 
. . . - - . .. EX. 237 

I 

- .. -----.. -.-. . .. ------. . ..•. "'---.11'-
Il.... 

. ............ .... -. ____ __ .. ___ __ 

...... 

2 7 8 . These cost studies were reasonable 
estimates of the actual cost of providing a 
suitable education , at the time they were 
conducted . See Myers Tr . Test . 1 6 1 1 : 2 3 - 16 12 : 12 
( regarding A&M) ; Frank Tr . Test . 2 0 5 1 : 1 9 - 2 3  
( regarding LPA) . 

2 7 9 . However ,  both the A&M study and the LPA 
study are outdated . See State Opening FOF � 5 0  
( c iting Myers Tr . Test . at 1 6 4 7-5 3 , 1 6 6 1 - 62 and 
1 6 7 1 ) and � 5 2 ( citing Frank Tr . Test . at 
2 04 4 - 4 5 )  . 

2 8 0 . Despite the fact that both studies 
conducted to determine the actual cost of 
providing an education to Kansas students ( the A&M 
study and the LPA study) are outdated , the 
State has not commissioned any recent studies of the 
cost of providing an education to Kansas students ,  
under the current standards . See Tal lman Tr . Test . 
9 8 8 : 2 2 - 9 8 9 : 16 ;  Tal lman Tr . Test . 1 0 6 0 : 2 3 - 1 0 6 1 : 6 ;  Myers 
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Tr . Test . 1 6 3 1 : 4 - 1 6 3 2 : 7  ( stating that the State has not 
asked him to update the cost study he previously 
performed) . "  

Plaint i f f s ' [ Proposed] Final Findings of Fact . 

THIS COURT ' S  ANALYSIS OF THE 

COST STUDIES AND FUNDING LEVELS 

In order to dec ide any l imitat ions to be placed on the 

facts we have accepted above since the mathematics  there 

were not challenged , we have attempted , as be st we could , 

our own analys i s . I f  a conflict deve lops as a result of 

thi s analys i s , it is our analys is  that controls  our ultimate 

conclus ions . S ince the enactment of SB54 9 ,  Kansas school 

districts '  local option budgets , which include , where 

appropriate , supplemental state aid , have been stated by the 

State as intended to stand as meeting the State ' s  obl igation 

for meeting , in part , its constitutional " sui table provi sion 

for f inancing" obl igation . What the af fect of thi s 

represented phi losophical change in the LOB i s , what changes 

to state supplemental aid payments mean , and what the e f fect 

of reductions in the base student aid per pupil  ( BSAPP)  is , 

all need to be considered . 

In the analys is  and compari sons following we have used 

the unwe ighted enrol lments used in FY2 0 12 ( 2 0 1 1 - 12 )  
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throughout since we be l ieve an increase or decrease in 

students subj ect to a weighting would not lend aid to an 

apples to apples - oranges to oranges - basis  for any 

comparison as theoretically an increase or decrease in 

weighted students means ei ther an expense compensated for by 

the formula in the case of the former or an expense no 

longer incurred in the case of the latter . In other words , 

increases or decreases in either unwe ighted enrollments or 

weighted enrollments are captured by the Kansas school 

f inance formula . I t  is  true , however , and of s igni f icance , 

that for every one dol lar ( $ 1 . 0 0 )  in reduction to the BSAPP , 

the impact to school districts ' with categories of students 

that are weighted is  to further reduce the total funds 

avai lable to the district by the exact dol lar percentage 

application to the students we ighted , an exception be ing 

special educat ion weighted students s ince special education 

is  funded by a f ixed payment and the product of the special 

education weighting is  deducted as " local e f fort" from 

general state aid payments due the school district by the 

State . By example , a school district such as No . 2 5 9  

Wichita in FY2 0 12 ( 2 0 1 1 - 12 )  had 4 4 , 8 7 7 . 4  unwe ighted 

students .  Its  weighted enrol lment was 8 2 , 5 93 , less special 
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education students of 1 0 9 3 7 . 94 ,  or 7 1 , 6 5 7 . 1  we ighted 

students exclusive of special education . Thi s  meant for 

every dol lar ( $ 1 . 0 0 )  lost by a reduction in the BSAPP , it 

lost , on the average , about an additional s ixty cents ( . 6 0 ¢ )  

or a total o f  $ 1 . 6 0 for every weighted student and $ 1 . 0 0 for 

each unwe ighted student , including each student in special 

education . ( Plainti f f s ' Exhibit 12  at USD No . 2 5 9 : 82 , 5 9 5  -

1 0 9 3 7 . 9  = 7 1 6 5 7 . 1  + 4 4 , 8 7 7 . 4  = 1 . 5 9 6 7 3 . )  

We then proceed to compare the studies us ing as an 

example USD No . 2 5 9  - Wichita ' s  FY2 0 12 ( 2 0 11 - 12 )  operational 

totals and per pupil  values with recommended state funding 

derived from prior cost studies , which , by testimony or 

j udicial notice , can be modif ied to re f lect consumer 

inf lation data so as to adj ust those studies f indings and 

recommendations to 2 0 1 1 - 12 dollar equivalents to see how 

Kansas ' s  K- 12 funding today compares with the 

recommendations of those studies . A great di f f iculty in 

reference to analyzing the various cost studies i s  that they 

dif fer in their assignment of costs to determine the base 

level or other identi f ied levels for appropriate funding . 

The Kansas school f inance formula denominates , principally, 

"BSAPP" , which is the base student aid per pupi l ,  as the 
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beginning bas i s  for weightings to arrive at a school 

district ' s  U general fund" for budget ing purposes . The 

UBSAPP" in the Kansas school finance formula i s  an 

unweighted sum . The Ugeneral fund" is , of course , the 

weighted operating fund . 

The Augenbl i ck & Myers Study of 2 0 0 2 can be seen to 

have inc luded KPERS in some measure and did not cons ider 

federal program fund expenditures in their formulat ions used 

- u successful school " approach and uprofessional j udgment" 

approach - to model those costs . u Supplemental general aid" 

was not a spec ial program U cost" , but rather s imply was a 

means of funding and equal i z ing certain proj ected costs it 

supported , which thi s study recogni zed . Thus , this funding 

expenditure was assigned then , appropriately , by Augenblick 

& Myers to meet ing equal i zation concerns under a school 

district ' s  local option budget or to spending under their 

denominated u second tier" costs , which they envi s ioned as 

costs above the u f irst tier" costs or u foundation leve l " , 

i ts floor for cos ts to provide a sui tabl e educa t i on .  Study, 

Plaint i f f s ' Exhibit 2 0 3 , p .  VI - 2 :  u In our view, the two 

figures can be viewed as upper and lower l imits with which 

the true figure probably exists . "  Though they discus sed the 
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comparative proj ections of the two di f ferent approaches ,  

they elected to establish their recommendations from the 

"success ful school s "  approach as a base for weightings and 

from there to proj ect for the " second t ier" , which they 

envisioned as encompass ing the local option budget or LOB . 

Their selection of  approach is probably based on the fact 

that the "professional j udgment" approach , given it would 

inc lude , to a greater degree , an ideal leve l of 

expenditures , which might or might not encompass all 

weightings or not do so in a f inite fashion , which would 

thus make it unsuitable as a base for the use of weightings . 

See Plaint i f f s ' Exhibit 2 0 3  at p .  E - 3 ;  p .  VI I - 6 . 

Nevertheles s , they arrived at recommendations as 

fol lows , as relevant here : 

• "Kansas should cont inue to use a foundation 
program in combination with the LOB as the 
primary bas i s  for distributing public  school 
support . 

• The foundation leve l (base cos t )  should be 
raised in the future to a level that would be 
equivalent to $4 , 6 5 0  in 2 0 0 0 - 0 1 . 

• The foundation level should be adj usted by a 
regional cost factor using f i gures f rom the 
Nat ional Center for Education Statistics  
unt i l  such t ime as  the state conducts its  own 
study . 
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• The foundation level should be adj usted in 
recognition of the higher costs associated 
with : ( 1 )  the operation of moderate s i ze and 
small  school districts ; ( 2 )  the needs of 
students in special education programs ; ( 3 )  
the needs of at - risk students ( based on the 
number of students partic ipat ing in the free 
lunch program) ; and ( 4 ) the needs of 
bil ingual students .  The adj ustments should 
be based on formulas that are sensitive to 
the enrol lment level of school di strict s . 

• The second t ier (Local Option Budget )  should 
permit districts to raise up to 25 percent 
more than the revenue generated by the 
foundation program (based on the founda tion 
l evel and the adj us tments for si ze ,  speci al 
educa t i on ,  a t -ri sk studen t s ,  and bi l ingual 
s t udents) . The state should cont inue to 
equalize the second tier in the same manner 
as i t  does current ly . 

• The foundation level should be re studied 
every 4 - 6  years or when there is either a 
signi ficant change in state student 
performance expectations or a s igni f icant 
change in the way education services are 
provided . In intervening years , the 
foundation level should be increased based on 
the work of a committee de s ignated by the 
legi s lature to determine an annual rate of 
increase , which should cons ider annual 
changes in the consumer price index ( CPI ) in 
Kansas . . . .  " ( Emphasis added . )  

Plaint i f f s ' Exhibit 2 0 3  at pp . ES - 3 , ES - 4 . 

The " foundat ion program" re ference above , which was 

used for calculating the LOB base , was found to be a 
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we ighted base of $ 6 9 1 8  in 2 0 0 0 - 2 0 0 1  dol lars . Plaint i f f s ' 

Exhibit 2 0 3  at p .  E - 5 j p .  VI I - 1 2 . 

Augenblick & Myers analysis  followed from its  

descript ion of the Kansas School Finance System , 

as follows : 

"The current school f inance system was 
enacted in 1 9 9 2 , replac ing another 
approach that had been in place for two decades . 
The primary components of the system 
are a founda t i on program and a second tier.  The 
purpose of the founda tion program i s  to 
assure tha t a speci fi c  amount of revenue i s  
avai l abl e for a l l  s t udents (base s t a t e  aid) , tha t 
addi tional revenue i s  availabl e for s tudents wi th 
special needs { special education , student s  from 
low income fami l ies , and bil ingual students }  or 
for dis tri c t s  with certain cos t -rela ted 
characteri s t i cs { particularly enrol lment level 
based on low enrol lment weighting and corre lation 
weighting} , and that property tax rates are 
essentially uni form across the state . 
The purpose of the second tier, or l ocal option 
budge t (LOB) , i s  to equal i ze the abi l i ty of school 
districts to genera te a l imi ted amount of revenue 
above the founda tion program . Whi le the 
foundation program approach is used in most 
states , in one form or another , the second t ier 
concept is not widely used . Neverthe les s , the 
general structure of the system i s  des igned to be 
sens itive to the needs of school districts and to 
wealth dif ferences across district s ,  whi ch means 
it meets the criteria necessary to promote inter­
district f iscal equity and taxpayer equity . "  
{ Emphas i s  added . }  

Plaint i f f s ' Exhibit 2 0 3  at p .  VI I - 1 .  
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The Augenbl ick & Myers study further excluded from its 

costs analys is  spending , at least for " t ier 1 "  or the 

" succes s ful schools "  approach , for capital purposes , 

transportation ,  special education , or other special purpose 

programs or any service funded by federal revenue . Study: 

Plaint i f f s ' Exhibit 2 0 3 , at p .  1 - 3 ; p .  IV- 7 � 1 ( "After 

taking into consideration teacher retirement , we conc luded a 

2 0  percent [bene f i t ]  rate was appropriate" ) ; "capital 

outlay" , Id . p .  IV- 9 . Hence , it appears , more likely than 

not , some KPERS costs are included in their cost est imates . 

On the other hand , weights or weighting , as in Kansas , were 

used to encompass most other enhanced costs . Plaint i f f s ' 

Exhibit 2 0 3 , p .  VI I - 7 ; p .  VI I - 12 . Thus , in attempting to 

measure the Augenblick & Myers study with other studies or 

the Kansas School Finances system ' s BSAPP or LOB , some 

portion of KPERS should be seen as inc luded in its cost 

estimates . Thus , for our comparisons , we attempted to 

remove that cost . 

The Legis lative Post Audit Study of January , 2 0 0 6 , 

relied for its  output based costs on its  consultants ,  

Ducombe & Yinger , Inc . These consultants did not include 

KPERS expenditures in their cost asses sment . See LPA study : 
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Plaint i f f s ' Exhibit 1 9 9  at p .  C - 4 7 : Appendix B at "Exclude : "  

" 5 1 -KPERS" . Unl ike Augenblick & Myers , capital outlay was 

included . See LPA Study : Plaint i f f s ' Exhibit 1 9 9  at p .  C - 4 7  

Appendix B :  " 1 6 - Capital Out lay" ; " 7 0 0  - Property & 

Equipment" .  However , unl ike Augenblick & Myers , the LPA 

study consultants inc luded federal fund expenditures .  Id . 

at " 0 7  - Federal" . Hence , for these costs the Augenbl ick & 

Myers and the LPA studies dif fer . However ,  s imi larly, the 

LPA study consultants excluded special educat ion , vocational 

education and other special services . Id . , at "Exc luded" . 

Further ,  unl ike the Augenblick & Myers s tudy , which made its 

report against the background of the Kansas school f inance 

system in the sense of BSAPP , weightings , and the local 

option budget ,  the LPA study cost proj ections , though 

encompassing expenditures assigned to multiple funding 

sources , neverthe less , made its prognosticat ions from what 

it denominated as an "adj usted general fund" that had 

excluded spec ial education ,  vocational education ,  and 

transportation costs in f irst reaching its  "basel ine" , i . e . , 

- "unweighted" , costs . Nothing indicates i t  cons idered the 

LOB . The consultants explanat ion of their methodology and 
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what actually was meant , or fell within , the term "basel ine 

cost per pupil"  was explained , as follows : 

" Pupi l  weights are calculated in several steps . 
First , we develop an estimate of basel ine costs to 
meet the performance standards in a hypothe t i cal  
dis tri ct wi th a total  enrol lment be tween 1,700 and 
2,500 s tuden ts tha t has no s t udents wi th special 
needs . The student performance variable is  set at 
the performance standard , teacher salaries are set 
at the state average , and the e f f ic iency re lated 
variables are set at values consis tent with above 
average e f f ic iency ( 6 7th percent i le ) . The 
basel ine cos t per pupi l to mee t the 2004 s tandards 
i s  es tima ted to be $3,698 . The baseline cos t of 
meeting the 2006 s tandards i s  $4,024 and for the 
2007 s tandards the basel ine cost i s  $4,346 .  Then , 
for each di strict , we calculate separate per pupi l 
cost est imates when the district ' s  actual values 
for enrol lment , poverty , or bil ingual education 
are used . For example , to predict the additional 
costs assoc iated with poverty in a part icular 
district , we calculate per pupil costs using al l 
of the values from the hypothetical basel ine 
district except for poverty (which i s  set at our 
particular district ' s  actual value ) . The basel ine 
cost per pupil  i s  subtracted from this predicted 
cost with poverty . The di f ference is divided by 
the share of f ree lunch students to est imate the 
increased cost associated with a free lunch 
student . Finally,  the increased cost per free 
lunch student is divided by the original basel ine 
cost per pupil  to get the free lunch pupil weight . 
A simi lar process i s  used for bil ingual students 
and enrol lment categories . "  ( Emphasis  suppl ied . )  

Plaint i f f s ' Exhibit 1 9 9  at pp . C - 2 8  - C - 2 9 . 

The "basel ine per pupil costs"  i s  the model and fulcrum 

which thi s study used to reach its " foundat ion level"  of 

funding , which the LPA consultants described as follows : 
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"The bottom l ine in deve loping a school f inance 
system to support student achievement standards 
is  to assure that each school district has the 
resources necessary to reach these standards . 
The General State Aid formula used by Kansas is  
a variant on a ' foundation program , ' whi ch i s  
the type of basic  operating aid program used in 
most states ( Duncombe and Johnston , 2 0 0 4 ) . For a 
foundation program to support student 
performance s tandards , the firs t componen t of 
the aid formul a  shoul d  be an es tima te of 
the minimum cos t necessary to achieve these 
standards , which is  commonly referred to as 
the founda t i on l evel . In Kansa s ,  thi s  i s  
analogous t o  each di s trict ' s  general fund 
budget . The second componen t of a founda t i on 
formula i s  required minimum l ocal tax effort , 
typically measured as the product of  the state ­
set minimum property tax rate and district 
property value . Di f ferent di stricts have 
di f ferent foundation levels and dif ferent 
minimum required local tax ef fort s . The 
di fference be tween a distri ct ' s  founda t i on level 
and i ts minimum l ocal tax effort equal s  the 
amount of s t a t e  aid the dis tri c t  recei ves . 

The cost function is wel l  suited to 
estimating costs required for di f ferent student 
performance standards ( i . e .  foundation levels ) ,  
because i t  directly l inks spending and 
performance , accounting for the e f fects of 
factors outside and within district control . We 
estimate these costs for Kansas in three steps . 
First , we set e f fic iency- re lated variables at 
values consistent with above - average e f f i c iency 
( 6 7th percentile ) .  In other words , our 
foundation leve l s  are an estimate of  what it 
could cost a district to reach the performance 
standards , i f  i t  were relatively e f f i c ient . 
Second , we use the performance outcomes set by 
the Kansas State Board of Education for the 
three math exams , the three reading exams , and 
the graduation rate . To construct a performance 
standard comparable to the outcome index used in 
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the cost model , we took a s imple average of the 
standards for these seven performance measures . 
Third , we allowed spending to vary across 
districts based on factors outs ide district 
control , namely , enrol lment s i ze , the 
concentrat ion of  di sadvantaged students ,  and the 
predicted costs of hiring teachers . 

Given the data used for our cost model , 
these three steps lead to an estimate of the 
minimum cos t for achi eving the seven performance 

targets in each school di s tri ct ( excl uding 

speci al educa tion, voca tional educa t i on ,  and 

transportation ) . Tbi s  cos t i s  tbe di stri c t ' s  

es tima ted founda tion spending l evel . Estimated 
costs ( foundation spending leve l s )  for all  
school districts in  Kansas are presented in 
Appendix F for performance outcomes in 2 0 04 , 
2 0 0 6 , and 2 0 0 7 . "  ( Emphasis suppl ied by thi s 
court is  by italics , the original study emphas i s  
was / i s  i n  bold . ) 

Plaint i f f s ' Exhibit 1 9 9  at pp . C - 3 2  - C - 4 . 

The Augenblick & Myers study declared its  "tier I "  or 

" success ful school s "  approach as the " foundation leve l "  or 

"base" level of funding , but it i s  clear this 

" foundat ion leve l "  i s  be fore weight ing ( Plaint i f f s ' Exhibit 

2 0 3  at pp . E - 3  � E - 4 ) . Thus , in fact , its  " t ier 1 "  or 

" foundation leve l "  equates to the LPA study' s "basel ine per 

pupil cost" , which i s  also unweighted . Whi le both of 

Augenblick & Myers descriptions of "Tier 1 "  and "Tier 2 "  

have to populate these two model s  with costs  in some fashion 

to achieve a certain re SUlt , only the LPA consultants 
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describe the "basel ine" costs as based on a certain si zed 

school "with no special needs" . Plaint i f f s ' Exhibit 1 9 9  at 

p .  C - 2 8 . The LPA study' s " foundation leve l "  of funding is 

after we ighting i s  appl ied and , hence , di f fers from the 

Augenblick & Myers study in that the LPA study goes on to 

give its weighted " foundation leve l "  as a "minimum level of 

funding" by indi vi dual school dis tri c t s .  Id . , a t  Appendix 

F .  On the other hand , the Augenblick & Myers study ' s 

" foundation leve l "  was an unweighted minimum level of 

funding which was its unweighted " tier 1" level , which is , 

accordingly , equivalent to the LPA study ' s "basel ine" 

funding . Both , however , envi sion that these described 

minimums are merely the bases from which weightings are then 

appl ied . See Plaint i f f s ' Exhibit 2 0 3 , at p .  VI I - 7 ; p .  VI I -

12 ; Plaint i f f s ' Exhibit 1 9 9 , p .  C - 2 8 , C - 2 9 . Hence ,  both the 

Augenbli ck & Myers s tudy and the LPA s t udy would simi larly 

describe the sui table l evel of state cons ti t u t i onal funding 

by the weighted resul t not merely the "base " or "basel ine " 

cos t s .  In the case of Augenblick & Myers that level is  

somewhere between its  " t ier 1"  and " tier 2 "  level , while the 

LPA study pegs that level as an equivalent that produces a 

school district ' s  general fund budget less the local 
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mandatory mi l l  levy , i . e . ,  2 0  mi l l s . Further , the 

Augenblick & Myers ult imate suitabil ity f inding i s  not 

addressed or ident i f ied speci fically to individual school 

districts whi le the LPA study consultants ident i f ied these 

suitabil ity results by individual school districts . See 

Plaint i f f s ' Exhibit 1 9 9  at Appendix F .  

Here , based on the above , we f ind a bas i s  for 

comparison of their two studies and the Kansas BSAPP model . 

First , we think that in order to reconci le the Augenblick & 

Myers " foundation leve l "  - minimum funding - with the 

Legi slat ive Post Audit Study' s "basel ine per pupil"  funding , 

that the LPA study should be adj usted to exc lude costs tied 

to federal funds . Without further information we must rely 

on the manner in which the legi slative post audit elected to 

remove such funds . See , Plaint i f f s ' Exhibit 1 9 9  at p .  3 5 ; 

Appendix 1 . 2 ,  p .  1 2 7 . We agree s ince we are unaware of any 

federal funds el igible for general use purposes , hence , 

capable of being used " in l ieu" of state funds other than 

"AARA" funds ( st imulus ) in 2 0 0 9 - 1 0 and 2 0 1 0 - 1 1 . Further , 

costs ass igned to federal programs would be di f f i cult to be 

seen as a component of a minimum or base cos t of a suitable 

education and , i f  so treated , as the legi s lative post audit 
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recogni zed , might violate federal statute . Id . 

Nevertheless , whether in fact the LPA ' s consultants ,  

experienced as they were , actually counted such costs , in 

the measure assumed by LPA officials , engenders in us some 

doubt . 

Secondly , s ince the comparison i s  of the minimum or 

base costs , i . e . , unweighted , with the unweighted Kansas 

BSAPP f igures , all  the other cost items removed by both 

studies from their cost analysis , such as vocational 

educat ion costs and transportat ion costs from the base 

f igure calculations need not be added back s ince the Kansas 

BSAPP does not include them in Ubase" costs . S imi larly , 

capital outlay costs inc luded by the LPA consultants can be 

removed . Capital out lay i s  not part of the Kansas BSAPP or 

weight ings . Further , since capital outlay was paid 

separately and , in fact , has not been paid s ince 2 0 0 9 - 10 , 

capital outlay has no relevance on a compara t i ve basis .  

However , as we wi l l  later note , the fai lure to pay capital 

outlay costs in any fashion has a meaningful and substantial 

ef fect on the value of the BSAPP and other funding . Hence , 

each study ' s base has the capac ity to be comparable to the 

Kansas BSAPP as Kansas deals with vocational education ,  
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transportation costs ,  and special education expenditures 

through its  weight ings . While the Kansas System further 

designates its  f ixed payment for special educat ion as paid 

by a direct deduction as a " local e f fort" f rom the amount 

due the di strict by the State , the fact spec ial educat ion is  

first we ighted be fore it i s  deducted exc ludes it from 

inc lusion or impact in a "base" or BSAPP cost . Further , it 

is , by the manner calculated and paid , not of signi f icant 

impact in a comparison of recommendations made in regard to 

any weighted level of expenditures required . 

Finally,  i f  we deduct the per pupil  value of the 

capital outlay amount actually paid to a district by the 

State from the LPA figures and deduct the amount of the 

State paid KPERS for the district as in the Augenblick & 

Myers study , the resultant f igures are roughly , but 

reasonably, comparable across the board when vocational 

education and transportation we ight ings are added to the 

non-base cost , i . e . ,  weigh ted, recommendations of both 

studies .  The compari sons , whi ch we have proposed above , are 

shown fol lowing . The footnotes fol lowing explain the 

premise for any calculations . We readi ly acknowledge our 

comparison i s  not as sophisticated as it might be , 
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principally from a lack of precise data , but we bel ieve it 

demonstrates , wi thin reasonable tolerance , an apples to 

apples ,  oranges to oranges , bas i s  to compare competing 

arguments and the mountains of data and exhibits intended to 

advance a view point . 

Augenbl ick & Myers Study 
( 20 0 2 )  Adj usted for 
Inflat ion to 2011 - 12 ( In 
dol lars per pupil 
equivalent ) 1, 2 

Tier 1 ( study 
recommendation) 
• base cost or 
"foundation 

level" 3 

$ 5 7 5 9  

weighted Tier 1 $ 8 7 1 0  
( study 
recommendation) 
= "Foundat ion 
program" = 

General Fund 4 ,  
5 

Adj usted Tier 1 $9627 
= (weighted Tier 
1 plus FY2 0 12 
prorated 
supplemental 
state aid due ) 

4, 6 

Tier 2 ( study 
recommendation) 
= we ighted Tier 
1 + 25\ = Total 
operating 

Expenditures 7 

$ 1 0 , 8 8 8  

Legis lat ive Post Audi t  
Study ( 2 0 0 6 ) Adj usted 
for Inflat ion to 2 0 1 1 - 12 
( In dol lars per pupil 

equivalent ) 1, 9 

"Basel ine" : 
( study 
finding) 10 

$ 5 1 1 9  

"Foundat ion $8749 
Leve l "  = 

weighted 
"base l ine" = 
General Fund 
( study 
finding) 1 1 ,  5 

"Foundation $ 96 7 0  

leve l "  plus 
FY2 0 1 2  
prorated 
supp lemental 
state aid due 
6 ,  1 1  
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Wichita USD 2 5 9  FY2 0 1 2  
( 2 0 1 1 - 1 2 )  Actual ( In 

dol lars per pupil 
equivalent ) 6 ,  12 , 1 3  

FY2 0 1 2  
( 2 0 1 1 - 1 2 )  

BSAPP : 

$ 3 7 8 0  
( $ 3 7 2 8 ) 

weighted 6077 
2 0 1 1 - 1 2  $ 6 3 8 0  
BSAPP = ( $ 6 2 8 5 ) 
FY2 0 1 2  
General Fund 

weighted $ 7 2 1 7  
2 0 1 1 - 1 2  ( $ 7 1 2 2 ) 
BSAPP = 

General Fund 
plus FY2 0 1 2  
prorated 
supplemental 
state aid 
paid 

Wichita USD 259 Fiscal 
2 0 13 ( 2 0 1 2 - 1 3 )  
12 , 13 , 14 

FY2 0 1 3  
( 2 0 12 - 13 ) 

BSAPP 

$ 3 8 3 8  
( $ 3 7 8 6 ) 

weighted $ 6 4 8 8  
2 0 1 2 - 13 ( $ 6 3 9 3 )  
BSAPP = 

FY2 013 
General Fund 
13 

weighted $ 7 2 1 7  
2 0 1 2 - 13 ( $ 7176 ) 
BSAPP = 

General Fund 
plus FY2 013 
prorated 
supplemental 
aid to be 
paid 
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Adj usted Tier 2 $ 1 1 0 6 2  " Foundat ional $ 1 1 , 1 1 1  weighted $8527 weighted 
= weighted Tier Leve l "  plus BSAPP ( $ 843 2 )  BSAPP 
1 + 27% = total FY2 0 1 2  ( General (General 
operating prorated Fund) plus Fund) plus 
expendi tures 8 supplemental FY2 0 1 2  FY2 013 

state aid due prorated prorated 
plus FY2 0 1 2  supplemental supplemental 
local portion state aid state aid to 
of LOB = total paid plus be paid plus 
operat ing FY2 0 1 2  local FY2 0 1 3  local 

expenditures 6, portion of portion of 

1 1  LOB = total LOB = total 
operating operat ing 
expenses expenses 

1 .  Al l inf lat ion adj ustment s made as of January 1 of FY , 
e . g. 2 0 0 5 - 0 6 : 1 / 1 / 0 6 , per BLS CPI calculator . Al l per pupil 
figures based on USD 2 5 9  - Wichita - unweighted FTE s  per 
Plaint i f f s ' Exhibit 1 2 , "Col . 4 "  ( "Dec l ining enrol lment 
provi s ion" ) or 4 4 , 8 7 7 . 4  and otherwise by Plaint i f f s '  Exhibit 2 0 ,  
as modif ied . Hence , FY2 0 12 ( 2 0 1 1 - 1 2 ) i s  the base for the 
comparisons . 

2 .  The Study excludes special educat ion ,  vocation 
education, transportat ion ,  capital out lay and federal funds . It 
did include KPERS but KPERS was removed by the Court . 

When KPERS was removed by the Court , it was allocated 
between unwe ighted cost bas i s  and we ighted cost basi s  used, s ince 
such a character of expenditure would, most l ikely,  cover that 
expansion of expenditure s .  See , Footnote 3 .  

Additional ly ,  the Court has incl uded vocat ional educat ion 
and transportat ion in wei ghted recommendations . See Footnote 5 .  

3 .  Tier 1 i s  a st udy recommenda tion ,  and i s  a lower l imit 
base cost . Original Tier 1 recommendat ion of $ 4 6 5 0  is inf lat ion 
adj usted from FY2 0 0 1  to FY2 0 1 2 or $ 6 0 7 6  - less $ 3 1 7 KPERS = 

$ 5 7 5 9 . Thi s i s  an equal measure value to the Kansas school 
finances system ' s BSAPP . See footnote 2 ,  supra ; Plaint i f f s ' 
Exhibit 2 0 3  at ES - 3 ; Id . , at VII - 7 ; Id . at VI I - 12 . The original 
we ighted f inding by the study of $ 6 9 1 8  as inf lation adj usted to 
FY2 0 12 is $ 9 0 4 0 . Us ing USD 2 5 9  unweighted FTES of 4 4 , 8 7 7 . 4  KPERS 
paid in FY2 0 1 2  was $ 2 6 , 9 1 9 , 1 7 6  and . 9 7 1 6  was , most l ikely , paid 
in operat ions ( See,  De fendant ' s  Exhibit 1 2 3 8 ) , or $ 2 6 , 1 54 , 6 7 1  + 

82 , 5 9 5  we ighted FTE = $ 5 8 3  per pupil . A bas i s  of approximately 
$ 3 1 7 is neces sary us ing USD 2 5 9 ' s  we ighted FTEs of 8 2 , 5 9 5  to 
obtain $ 5 8 3  on a weighted bas i s  ( $ 44 , 8 7 7 . 4  is to 8 2 5 9 5  = . 543 3 ) . 
Accordingly , $ 3 1 7  i s  deducted from unwe ighted Tier 1 l eaving 
$ 5 , 7 5 9 . 

4 .  Weighted Tier 1 i s  Tier 1 ,  as weighted, which i s  found 
by the Study to be $ 6 9 1 8  ( Plaintif f s '  Exhibit 2 0 3 , p .  V11 - 1 2 ) . 
Inf lation adj usted to FY2 0 1 2 i s  now $ 9 0 4 0  less $ 5 8 3  of KPERS = 

$ 8 4 5 7  per pupi l .  Thi s sum i s  adj usted to add back in vocat ional 
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educat ion per pup i l  of $ 6 3  and $ 1 9 0  per pup i l  for transportat ion . 
See Footnote s  5 .  Hence , the adj usted recommendation i s  $ 8 7 1 0  for 
we ighted Tier 1 ,  which can be seen as an equivalent to the Kansas 
school f inance system ' s " legal general fund" , or adopted general 
fund . Plaint i f f s '  Exhibit 2 0 3 , at p .  ES - 5 .  

5 .  As both the Augenbl i ck & Myers study and the nucombe & 
Yinger study excluded vocat ional educat ion and transportat ion in 
their costs whi le Kansas school f inance assigns i t  a weight for 
formula purpose s , the usn 2 5 9  - Wichita - vocat ion educational 
FTE ( 7 47 x $ 3 7 8 0  = $ 2 , 8 2 3 , 6 6 0  + 44 , 8 7 7 . 4  = 63 ) and the 
transportat ion we ight ing FTE ( 2 254 x $ 3 7 8 0  = $ 8 , 5 2 0 , 1 2 0  + 

44 , 8 7 7 . 4  = 1 9 0 ) have been added to each study ' s equivalent 
weighted cost s . See Pootnote 10 

6 .  Prorated supplemental aid due i s  calculated from the 
LOB produced,  as appropriate , from either the "we i ghted Tier 1 11 
" Foundat ion Program" of the Augenbl ick & Myers Study or the 
" Foundat ion Level" under the LPA - nucombe & Yinger - Study . 
The amount due i s  determined using the supplemental state aid 
percentage to be paid of . 4 5 5 0  to usn 2 5 9  - Wichita , then 
prorated by the 2 0 1 1 - 1 2 f igure of 8 5 . 7 % .  Since the BSAPP 
equivalent under each study exceeds $4 4 3 3 , no recalculat ion of 
the " l egal LOB" is necessary . See Plaint i f f s '  Exhibi t s  18  and 
2 0 . Where app l icable , the " LOB portion remaining" i s  the local 
portion of the LOB that would exi st after payment of any 
supplemental state aid . 

For the Augenblick & Myers Study ,  weighted Tier 1 of $ 8 7 1 0  
per pupil x 4 4 , 8 7 7 . 4  = 3 9 0 , 8 8 2 , 154 x . 2 7 ( USn 2 5 9 1 s LOB % )  = LOB 
$ 1 0 5 , 5 3 8 , 1 8 2  x . 4 5 5 0  = $ 4 8 , 0 1 9 , 873 x . 8 5 7  = $ 4 1 , 1 5 3 , 0 3 1  + 

44 , 8 7 7 . 4  = $ 9 1 7  per pupil for supplemental state aid due . 

For the LPA - nucumbe & Yinger - Study ,  " Foundation Leve l "  
of $ 8 7 4 9  per pup i l  x 44 , 8 7 7 . 4  = $ 3 92 , 6 3 2 , 3 7 3  x . 2 7 ( USn 2 5 9 1 s 
LOB% ) = LOB of 1 0 6 , 0 1 0 , 7 4 1  x . 4 5 5 0  = $ 4 8 , 2 3 4 , 8 8 7  x . 8 5 7  = 

$4 1 , 3 3 7 , 2 9 8  + 4 4 , 8 7 7 . 4  or $ 9 2 1  per pupil supplemental state aid 
due . 

7 .  Tier 2 ,  i s  1 . 2 5 x the weighted Tier 1 recommendation of 
$ 8 7 1 0 , as adj usted . See Footnote 4 .  Thi s result s  in a weighted 
Tier 2 figure of $ 1 0 , 8 8 8  per pupil . The . 2 5 increase was 
considered to be the equivalent of the local LOB . Thi s 
represent s the study recommendat ion for total school di strict 
operating expendi ture s ,  i . e . , including the LOB f ixed at 2 5 % . 
See Plaint i f f ' s  Exhibit 2 0 3  at pp . ES - 4 , VI I - 1 2 . 

8 .  Adj usted Tier 2 adj usts Tier 2 by using the LOB 
equivalent at . 2 7 instead of . 2 5 to make it the equal of usn 2 5 9  
- Wi chita ' s  - LOB % of . 2 7 .  
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9 .  The Study excludes special educat ion ,  vocation 
educat ion , transportat ion, and KPERS . Federal funds and capital 
out lay were included . We have excluded federal funds from the 
base year FY2 0 0 6  ( 2 0 0 5 - 0 6 )  in the manner in whi ch the LPA did ,  
which i t s  consultant s - Ducombe & Yinger had included . LPA 
allocated a total of $ 2 0 5 . 5  mi l l ion of federal funds in that 
period with $ 7 1 . 5  mi l l ion allocated to the "basel ine " costs and 
$ 1 3 4  mi l l ion to Ducombe & Yinger ' s  " foundation leve l "  of cost s ,  
the latter o f  which equates , as adj usted,  to a school di strict ' s  
general fund ( Compare , Plaint i f f s ' Exhibit 1 9 9  at p .  C - 2 8  to pp . 
C- 3 3 - 3 4  and Table 9 at C - 3 7 )  LPA made the al locat ion as explained 
at Plaint i f f s ' Exhibit 1 9 9  at p .  3 5 ,  Appendix 1 : 2 ,  p .  1 2 7 . We 
are however doing thi s for comparison purposes only in terms of 
the "basel ine "  cost adj ustment since it encompas sed a s chool with 
no speci al needs ( Id .  p .  C - 2 8 )  and we have not been pointed to 
any federal programs that are not tied to spec ial needs except 
for special c ircumstances such as st imulus "AARA" funds di sbursed 
due to the rece ssion for FY2 0 1 0  and FY2 0 1 1 . Hence , removal of 
federal funds from "basel ine "  costs seems mi sguided . We great ly 
doubt expert s , l ike Ducobme & Yinger had such expenditure s ,  i f  
any at all , i n  their "basel ine " est imates .  Deducting such 
federal funds from " wei ghted" cost proj ect ions , i . e . , Ducombe & 
Yinger ' s  " foundat ion leve l "  cost s ,  seems , i f  to be done for 
compari son , appropriate , however ,  even thi s i s  suspect s ince 
federal funds , at least some , are assigned as " local " . ( See , 
K . S . A .  72 - 64 1 0 { c ) ) ,  hence , removed as a state obl igat ion . 

Capital out lay has been exc luded by the Court on a per pupil 
value based on capital out lay to have been paid USD 2 5 9  in FY2 0 12 
of $4 , 2 6 6 , 7 5 3  or $ 9 5  per pupil . ( 4 4 , 8 7 7 . 4  FTE s , unweighted) .  
See Exhibit 3 5 6 . Addi tional ly , the Court has inc luded,  and has 
added, vocat ional educat ion and transportat ion costs in weighted 
recommendat ions . See Footnote 5 .  

10 . Original recommendation of $ 4 3 4 6  to meet the FY2 0 0 7  
standards was adj usted by LPA t o  remove federal funds t o  $ 4 2 2 1  in 
2 0 0 3 - 0 4 dol lars is adj usted for inf lation from FY2 0 0 4  ( 2 0 0 3 - 04 )  
to 2 0 12FY ( 2 0 1 1 - 1 2 ) = ' s  $ 5 1 7 1 . Plaint i f f s ' Exhibit 1 9 9  p .  3 5 ,  p .  
C- 28 ; at appendix F ,  p .  C - 6 8 . Additional ly ,  the Court has , as it 
did with the removal of KPERS from the Augenblick & Myers study , 
( See Footnote 3 )  removed and allocated capital out lay of $ 9 5 per 

pupil ( See Footnote 9) between the ori ginal basel ine 
recommendat ion of $ 4 3 4 6 , as inf lat ion adj usted to $ 5 3 2 4  and the 
weighted " Foundat ion Leve l " , general fund , equivalent ori ginal ly 
recommended for USD 2 5 9  of $ 7 3 7 5  as inf lat i on adj usted to $ 9 0 3 5 . 
It would take $ 5 1 . 6 2 i f  weighted , to produce $ 9 5  using USD 2 5 9  as 
the example ( 44 , 8 7 7 . 4  i s  to 8 2 5 9 5 = . 54 3 3 ) in FY2 0 1 2  dol lars . 
Hence , $ 5 1 7 1  i s  reduced by $ 5 2  per pupil = $ 5 1 1 9 . 

11 . Original recommendat ion of $ 7 3 7 5  in 2 0 0 3 - 0 4 dollars to 
meet FY2 0 0 7  ( 2 0 0 6 - 0 7 )  standards for USD 2 5 9  - Wichita - i s  
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adj usted as did the LPA to remove federal funds , which would 
ref lect the whole of federal funds or $2 0 5 . 5  mi l l ion or $ 3 5 9  per 
pupi l ,  or $ 7 3 7 5  - $ 3 5 9  = $ 7 0 1 6  ( $ 2 0 5 , 5 0 0 , 0 0  + $ 5 7 7 , 0 0 0 )  as its 
we ighted whi ch i s  then adj usted for inf lat ion f rom FY2 0 04 to 
FY2 0 1 2  to $ 8 5 9 1  per pupi l .  Plaint i f f s '  Exhibit 199 at Appendix 
F ,  p .  C - 6 8 , C - 7 0 . See Footnote 10 . From thi s amount i s  deducted 
$ 9 5  for capital out lay or $ 8 4 9 6  per pupi l .  To this amount there 
is added $ 6 3  per pupi l for vocational education and $ 1 9 0  per 
pupil for transportat ion ( s ee , Footnote 5 )  or $ 8 7 4 9  per pupil . 

12 . The f igures in parenthe s i s  roughly re f l ect the 
potent ial loss of value equivalent to the Kansas BSAPP and the 
di strict ' s  general fund when non-payment of capital out lay 
equali zat ion funds in whole occurs forc ing needed expenditures to 
come from operat ing funds . Since we backed out capital out lay 
from the LPA study based on USD 2 5 9 ' s  capital out lay equal i zat ion 
payment due of $4 , 2 6 6 , 7 5 3 , we have reversed it here and 
subtracted it f rom the FY2 0 12 and the FY2 0 13 BSAPP ' s  and General 
Fund compari sons in l ike fashion to demonstrate the impact of its 
nonpayment . The loss of $ 5 2  per pupil was allocated to the BSAPP 
and $ 9 5  per pup i l  to the General Fund and in the other 
comparisons . See Footnote 1 0 . 

13 . A school di strict ' s  general fund as computed ref lects a 
FTE we ight ing for special educat ion , however ,  in order to compare 
the weighted recommendat ions of both studies ,  which did not 
include special educat ion ,  the effect of the spec ial educat ion 
we ight ing must be removed . Thi s i s  cons istent with the Kansas 
Finance Formulas , as we l l , since the bene f i t  the special 
educat ion we ight ing , unl ike the bene f i t  of other we ight ings , i s  
assigned t o  " local ef fort" and withdrawn from the formula a s  a . 
setof f to general state aid due . See K . S . A .  7 2 - 64 1 0 ( c ) ; K . S . A .  
72 - 6 44 6 ; Plaint i f f s ' Exhibit 4 at pp . 8 - 9 : Speci al Educa ti on and 
Related Servi ces Wei ght ing. 

For FY2 0 1 2  USD No . 2 5 9  had 1 0 9 3 7 . 9  FTE f rom special 
educat ion we ight ing and assuring the same special educat ion 
payment in FY2 0 1 3  would ahve had 1 0 7 7 2 . 6  such FTEs . Hence , the 
effect of removing special educat ion in each of those f i scal 
years per pup i l  would be $ 5 7 6 . 9  ( $4 1 , 3 4 5 , 2 7 3  + 7 )  6 5 7 . 1  ( 8 2 5 9 5  -
1 0 9 3 7 . 9 ) in FY2 0 1 2  and $ 5 7 5 . 7  ( 4 1 , 3 4 5 , 2 7 3  + 7 1 , 8 7 2 . 4  ( 8 2 5 9 5  -
1 0 7 7 2 . 6 ) ) in FY2 0 1 3 , each ( remanded or removed) ? ?  to $ 5 7 7  and 
$ 5 7 6  respective ly .  

14 . For FY2 0 13 , the BSAPP was set at $ 3 8 3 8 . Further , 
supplemental state aid i s  to be prorated and paid at 8 0 %  in 
FY2 0 13 . Other than the se changes ,  the comparison ref lects the 
same bas i s  for calculat ion as USD 2 5 9 ' s  FY2 0 12 budgets with per 
pupil amount s based on 4 4 , 8 7 7 . 4  FTEs . The FY2 0 1 3  legal LOB was 
based on 7 1 , 8 2 2 . 8  FTEs , as we ighted, plus 2 0 0 8 - 0 9  spec ial 
educat ion of $ 3 9 , 14 2 , 0 4 1 . The recomputed General Fund for the 
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LOB would be $ 3 5 7 , 5 3 0 , 7 4 0  ( 7 1 , 8 2 2 . 8  FTE s x $ 4 4 3 3  + $ 3 9 , 142 , 0 4 1 ) . 
Its legal LOB % has been deemed to remain at . 2 7 thus giving an 
LOB of $ 9 6 , 5 3 3 , 3 0 0  upon whi ch $43 , 9 2 2 , 1 5 2  would have been due for 
suppl emental state aid i f  it had been paid in ful l ( at . 4 5 5 0 ) , 
but which i s  now to be paid as prorated at 8 0 %  or $ 3 5 , 1 3 8 , 12 1 . 

Our acceptance of the above comparisons flows , as 

noted , from an analys i s  of the underpinnings of both the 

Augenblick & Myers study of 2 0 0 2  and the Legi slative Post 

Audit Study of 2 0 0 6 , the testimony of John Myers in his 

update of the former , and the testimony of Dr . Bruce Baker 

in regard to those studies and the funding system as a 

whole , and , of course , and importantly , the too ignored 

ef fect of inf lation . We have also looked at the principal 

testi fying school districts budget documents in determining 

the state and local funds available in comparison to changes 

in the financ ing formula , particularly , in regard to the 

base student aid per pupil  calculation ( BSAPP ) , supplemental 

state aid ( SSA) , and the e f fect on the local option budget 

(LOB ) in terms of its  avai labi l i ty for its  original use as 

designed as a l ocal option budget . 

In viewing the above chart it i s  to be remembered that 

we excluded several items of expenditure or added them in so 

as to e f fectuate a comparison of the studies recommendations 

and removed or placed these costs/expendi tures where they 
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would otherwise appear cons istent with the current Kansas 

school finance formula . However , none of the studies 

assumed that such costs did not exist at all . Capital 

outlay is one of such costs . 

What the chart di scussed above reveal s  is  that on a per 

pupil funding bas i s  in FY2 0 12 , as wel l  as in thi s 2 0 13 

fi scal year , the funding by the State in current dol lars 

substant ially lags both the Augenblick & Myers and 

Legis lat ive Post Audit - Ducombe & Yinger - study 

recommendat ions . Our exampled USD No . 2 5 9  shows that 

expenditure of its  entire budgeted funds , including 

supplemental state aid and the local tax generated balance 

of its LOB funds i s , on a per pupil bas i s ,  even short of 

either studies anticipated leve l for even general fund 

equivalent expendi tures .  This  i s  consi stent with the 

evidence produced in regard to the other named Plaint i f f  

school di stricts and there is  no reason t o  bel ieve thi s is  

not the occas ion systemwide . The sta f f  and program cuts 

occasioned by reductions to the BSAPP look to have e f fected 

all school districts . See Plaint i f fs ' Exhibits 2 5 4 , 2 5 5 . 

Also see the Addendum at the end of ths opinion which 
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displays the other Plaint i f f  school districts as wel l  as one 

other large di strict and a smal ler one . 

Further ,  s imply no evidence has been advanced to 

impeach the underpinnings of those studies nor the costs 

upon which they were based . This  is  not to say they are 

perfect i f  s imply for the fact they rest in opinion or 

assumption , but s t i l l  the respect ive authors of each study 

are well  versed and respected in their f ie ld . As we have 

seen , it is  not the existence of these costs themselves nor 

whether the area of government to which they go i s  deserving 

of expenditure which is  doubted , but rather whether the 

money spent produces the individual and systemic value that 

should be required of scarce tax dol lars . S lashing costs 

without f irst determining the best methods to the latter 

represents not a solut ion , but rather an act princ ipally 

grounded on , perhaps , frustrat ion and , certainly , gamble , 

either of which i s  unhe lpful as pol i cy and immensely and 

irretrievably destruct ive of our chi ldren ' s  future . The 

State ' s  attempt to add in costs extraneous to the basi s  upon 

which the cost studies were done , or that have traditionally 

been cons idered , and paid ,  separately does nothing to f i l l  

the demonstrated input/output funding gap shown from the 
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studies . Only legitimately subtracting or el iminating the 

costs considered by the studies could give meaning . 

Certainly what the exact amount needed can we l l  be seen 

to be within a range where some discret ion may be exerci sed 

simply from the complexity and imprecis ion of the 

forecasting tool s . A point fixed such as to discourage 

waste and promote ef .f i c iency is  rat ional , but that point 

cannot be set merely by the amount of funds elected to be 

made available . Compare , Ameri care Propert i e s ,  Inc .  v. 

Whi teman, 2 5 7  Kan . 3 0  ( 1 9 9 5 ) . 

Our next two charts provide some hi storical view of 

education funding s ince before Montoy unti l  the present . 

One looks merely at our exampled school di strict - USD No . 

2 5 9  - Wichita - and the other looks at the state funding 

overall for those periods . We have not included all f i scal 

years for the reason some past years have no relevance , 

ei ther , because Mon"toy was being compl ied with or actions in 

other years represent water under the bridge or over the 

dam to which no e f fective or meaningful legal remedy could 

be employed . We have , however , set out signpost years . AS 

noted FY2 0 0 5  ( 2 0 0 4 - 0 5 )  was pre -Mon toy, FY2 0 0 9  ( 2 0 0 8 - 0 9 )  was 

the year that backtracking on the f inanc ing commitments made 
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that resulted in the di smi ssal of the Mont oy case began , and 

FY2 0 12 ( 2 0 1 1 - 12 )  was the year that presents a point when the 

Legislature , as measured by their actions then , and 

subsequent , part icularly , the income tax cut bill  enacted in 

the 2 0 12 sess ion ( L . 2 0 12 , ch . 13 5 ) , and also when the 

federal government , by withdrawing its  stimulus funding that 

was provoked by the "Great Rece ss ion" , were not acting under 

the direct duress of that latter event . As for the port ion 

of f iscal year 2 0 0 9  and f iscal years 2 0 1 0 and 2 0 1 1 ,  we f ind 

no need to test the neces s ity of government action taken 

since , as we noted , no remedy could presently be employed 

and nothing could be recouped , the monetary bene f its  of that 

funding having been irrevocably lost . There fore , answers to 

such questions would be academi c ,  not j udicial . I f  an 

expectation did , in fact , exi st that such questions would be 

answered , we , respect fully,  decl ine the request . Our noted 

additional charts follow .  Charts pertaining to the other 

Plaint i f f  school districts and two others , framed in the 

same fashion , are attached as an Addendum to thi s Opinion .  

Kansas School Finance Fonnula-USD 259 Wichita 
( a )  
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FY2 0 0 5  FY2 0 0 5  FY 2 0 0 9  FY2 0 0 9  FY2 0 12 FY2 0 13 
( 2 0 04 - 0 5 )  ( 2 004 - 0 5 )  ( 2 0 0 8 - 0 9 )  ( 2 0 0 8 - 0 9 )  ( 2 0 1 1 - 12 ) ( 2 0 12 - 13 )  
In 2 0 0 4 - 05 In 2 0 12 In 2 0 0 8 - 0 9  I n  2 0 12 
Dol lars Dol lars ( b )  Dol lars Dol lars 

( c )  

1 Enrollment 4 4 8 7 7 . 4  4 4 8 7 7 . 4  4 4 8 7 7 . 4  4 4 8 7 7 . 4  4 4 8 7 7 . 4  44877 . 4  

212012012 

2 + At Risk 4 year 9 5 6 . 0  9 5 6 . 0  9 5 6 . 0  9 5 6 . 0  9 5 6 . 0  9 5 6 . 0  

olds 

3 + Low - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

enrollment 
weighting 

4 + High 2 8 9 7 . 2  2 8 9 7 . 2  1 6 0 6 . 0  1 6 0 6 . 0  1 6 0 6 . 0  1 6 0 6 . 0  

enrollment 
weighting 

5 + Bilingual 1 0 4 1 . 4  1 0 4 1 . 4 2 0 5 6 . 8  2 0 5 6 . 8  2 0 5 6 . 8  2056 . 8  

weighting 

6 + Vocational 747 . 0  7 4 7 . 0  7 4 7 . 0  7 4 7 . 0  7 4 7 . 0  747 . 0  

weighting 

7 + At-risk 3272 . 1  3 2 7 2  . 1  1 4 9 2 0 . 8  1 4 9 2 0 . 8  1 4 9 2 0 . 8  14920 . 8  

weighting 

8 + High Density n . a .  n . a .  3 2 7 2  . 1  3 2 7 2  . 1  3272 . 1  3272 . 1  

at-risk weighting 

9 + Non-proficient n . a .  n . a .  1 1 2 . 4  1 12 . 4  1 12 . 4  112 . 4  

student weighting 

1 0  + New facilities 3 5 1 . 2 3 5 1 . 2  3 5 1 . 2 3 5 1 . 2 3 5 1 . 2 3 5 1 . 2  

weighting 

1 1  + Transportation 2254 2 2 5 4  2254 2 2 5 4  2254 . 0  2254 . 0  

weighting 

12 + Virtual student n . a .  n . a .  5 0 1 . 4  5 0 1 . 4  5 0 1 . 4  5 0 1 . 4  

weighting 

13 + Ancillary - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

weighting 

14 + Special 1 0 , 7 0 2 . 9  1 0 , 7 0 2 . 9  9 , 3 9 6 . 7  9 , 3 9 6 . 7  1 0 93 7 . 9  1 0 , 772 . 6  

Education 
weighting (d) 

1 5  + Declining n . a .  n . a .  - 0 - - 0 - - 0 - - 0 -

enrollment 
weighting 
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1 

2 

3 

4 

5 

6 

7 

8 

, � .. 

16 

17 

1 8  

1 9  

2 0  

2 1  

+ KAMS 
weighting 

+ Cost of living 
weighting 

= Total Weighted 
Enrollment (e) 

x Base State Aid 
Per Pupil 

Total Legal 
General Funds (t) 

Per pupil 
value of 
General 
Fund ( 2 0  + 

1 )  

Enrollment 
21201 2012 

+ At Risk 4 year 
olds 

+ Low 
enrollment 
weighting 

+ High 
enrollment 
weighting 

+ Bilingual 
weighting 

+ Vocational 
weighting 

+ At-risk 
weighting 

+ High Density 
at-risk 
weighting 

n . a .  

n . a .  

6 7 0 9 9 . 2  

$ 3 8 6 3  

$259 , 2 04 , 2 1 0  

$ 5 7 7 6  

FY2 0 0 S  ( 2 0 0 4 -
0 5 )  In 2 0 0 4 -
05 dol lars 

4 5 1 , 3 9 2 . 7  

3 5 9 0 . 0  

4 2 7 9 7 . 4  

2 1 , 1 9 7 . 2  

4547 . 5  

7485 . 0  

1 8 6 8 2 . 7  

n . a .  

n . a .  n . a .  n . a .  2 . 0  2 . 0  

n . a .  - 0 - - 0 - - 0 - - 0 -

6 7 0 9 9 . 2  8 1 , 0 4 1 . 8  8 1 , 0 4 1 . 8  8 2 5 9 5 . 0  82429 . 7  

$ 4 5 7 5  $ 4 4 0 0  $ 4 7 4 4  $ 3 7 8 0  $ 3 8 3 8  

$ 3 06 , 978 , 840  $356 , 58 3 , 92 0  $384 , 4 62 , 2 9 9  $312 , 2 0 9 , 100 $316 , 3 6 5 , 189 

$ 6 8 4 0  $ 7 9 4 6  $ 8 5 6 7  $ 6 9 5 7  $ 7 0 5 0  

Kansas School Finance Formula Statewide 
( a )  

FY2 0 0 S  FY 2 0 0 9  FY2 0 0 9  FY2 0 12 FY2 013 
( 2 004 - 0 S )  ( 2 0 0 8 - 0 9 )  ( 2 0 0 8 - 0 9 )  ( 2 0 11 - 12 )  ( 2 0 12 - 13 )  
In 2 0 12 In 2 0 0 9  I n  2 0 12 
Dol lars (b)  Dol lars Dol lars ( c )  

4 5 1 , 3 92 . 7  4 5 1 , 3 92 . 7  4 5 1 , 3 92 . 7  4 5 1 ,392.7 45 1 ,392.7 

3 5 9 0 . 0  3 5 9 0 . 0  3 5 9 0 . 0  3590.0 3590.0 

4 2 7 9 7 . 4  4 2 7 9 7 . 4  4 2 7 9 7 . 4  4 2 7 9 7 . 4  4 2 7 9 7 . 4  

2 1 , 1 9 7 . 2  1 1 7 5 0 . 3  1 1 7 5 0 . 3  1 1 7 5 0 . 3  117 5 0 . 3  

4547 . 5  8 9 8 1 . 1  8 9 8 1 . 1  8 9 8 1 . 1  8 9 8 1 . 1  

7 4 8 5 . 0  7 4 8 5 . 0  7 4 8 5 . 0  7 4 8 5 . 0  7485 . 0  

1 8 6 8 2 . 7  8 5 , 1 9 3 . 3  8 5 , 1 9 3 . 3  8 5 , 1 93 . 3  8 5 , 1 93 . 3  

n . a .  1 1 , 8 6 5 . 0  1 1 , 8 6 5 . 0  1 1 , 8 6 5 . 0  1 1 , 8 6 5 . 0  
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9 

1 0  

1 1  

12 

13 

14 

15 

16 

17 

1 8  

1 9  

2 0  

2 1  

+ Non- n . a .  n . a .  1 0 7 6 . 8  1 0 7 6 . 8  1 0 7 6 . 8  

proficient 
student 
weighting 

+ New facilities 5 0 6 0 . 7  5 0 6 0 . 7  5 0 6 0 . 7  5 0 6 0 . 7  5 0 6 0 . 7  

weighting 

+ 2 5 6 6 7 . 1  2 5 6 6 7 . 1  2 5 6 6 7 . 1  2 5 6 6 7 . 1  2 5 6 6 7 . 1  

Transportation 
weighting 

+ Virtual n . a .  n . a .  5 5 8 8 . 9  5 5 8 8 . 9  5 5 8 8 . 9  

student 
weighting 

+ Ancillary 6 7 1 8 . 6  6 7 1 8 . 6  6 7 1 8 . 6  6 7 1 8 . 6  6 7 1 8 . 6  

weighting 

+ Special 1 12 , 8 6 0 . 8  1 1 2 , 8 6 0 . 8  9 9 , 0 8 6 . 6  9 9 , 0 8 6 . 6  1 1 5 , 3 3 7 . 9  

Education 
weighting 
(d)  

+ Declining n . a .  n . a .  4 7 3 . 5  47 3 . 5  4 73 . 5  

enrollment 
weighting 

+ KAMS n . a .  n . a .  n . a .  n . a .  4 1 . 0  

weighting 

+ Cost of living n . a .  n . a .  5 2 8 6 . 9  5 2 8 6 . 9  5 2 8 6 . 9  

weighting 

= Total 6 9 9 , 9 9 9 . 7  6 9 9 , 9 9 9 . 7  7 6 9 , 0 1 3 . 9  7 6 9 , 0 1 3 . 9  7 8 8 , 3 0 6 . 2  

Weighted 
Enrollment (e) 

x Base State $ 3 8 6 3  $ 4 5 7 5  $ 4 4 0 0  $ 4 7 4 4  $ 3 7 8 0  

Aid Per Pupil 

Total Legal $2 , 704 , 098 , 841 $3 , 202 , 49 8 , 628 $3 , 383 , 6 61 , 160 $3 , 648 , 20 1 , 942 $2 , 979 , 797 , 436 
General Funds (f) 

Per pupil $ 5 9 9 1  $ 7 0 9 5  $7496 $ 8 0 8 2  $ 6 6 0 1  
value of 
Total Legal 
General 
Funds ( 2 0  + 

1 )  

(a) In order not to distort comparisons due to student popUlation growth, FY20 12 (20 1 1-12) 
FTE enrollment (declining enrollment provision) and FY2012 student categories eligible for weightings 
were used. However, weightings formula and BSAPP are for FY shown where different and applicable, 

1 14 

1076 . 8  

5 0 6 0 . 7  

2 5 6 6 7 . 1  

5 5 8 8 . 9  

6 7 1 8 . 6  
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except ancillary and new facilities weightings are based on FY201 2  only. Unless a difference is clear 
the assumption is the particular weighting would provide the same result. 

(b) Inflation adjusted from 1/1/05 to 2012, based as on U.S. Bureau of Labor Statistics, using its 
calculator. However, beginning at the FY beginning of 7/1/04, it would be higher, e.g. ,  $4653 (4730 + 
4575 + 2). 

(c) Inflation adjusted from 1/1/09 to 2012 per (b) above. However, beginning at the FY 
beginning of 1/1/08, it would be less, e.g. ,  $4735 (4744 + 4727 + 2). 

(d) Special ed is that paid in FY20 12 + BSAPP for FY shown = special education student 
equivalent to that of FY2012. Statewide special education due for FY20 13  (See L. 2012, ch. 1 75, § 
88(a» is 58. 1046% of FY2012 amount. 

(e) Total weighted enrollments different from 20 12 due to weighting difference in FY shown. 
Also see (d). 

(f) Excludes transfers or other authorized adjustments, e.g., Defendant's Exhibit 1032 : USD 
259 FY2012 Form 1 50. 

What these j ust referenced charts reveal on an apples 

to apples , oranges to oranges bas i s  in terms of  the 

operating funds that were the focal point of the Augenblick 

& Myers study , as well  as that of Ducombe & Yinger study,  

is  that when viewed on a current dollar and constant 

student ( FTE ) basi s  statewide , school f inance funding is  

now on a back to the future bas i s . In other words , the 

legal general funds avai lable in FY2 0 0 S , when inf lation 

adj usted , would be higher statewide then than now exi st for 

FY2 0 12 and FY2 0 13 : $ 3 . 2 0 2  bill ion ( FY2 0 0 S )  vs . $2 . 9 8 0  

bill ion ( FY2 0 1 2 )  and $ 3 . 2 0 2  bi l l ion ( FY2 0 0 S )  vs . $ 3 . 0 1 0  

bill ion ( FY2 0 1 3 ) .  
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Further , the Kansas Supreme Court in the Mon toy case 

originally ordered that a total of $ 8 5 9  mi ll ion be 

provided . On the release of the case on a finding of 

substantial compl iance in Montoy IV in July , 2 0 0 6 , it had 

been promised a BSAPP of $4 4 3 3  by the third year ( FY2 0 0 9 ) .  

In FY2 0 0 5 , the total expenditures in 2 0 0 5  dol lars for the 

school district s ' general funds was $2 . 7 0 4  b i l l ion and in 

FY2 0 0 9  2009 dol lars was $ 3 . 3 8 4 bill ion or a total 

di f ference , unadj usted for inf lation ,  of  $680 mi l li on .  

Even inc luding supplemental state aid , which had been 

increased by SB5 4 9 from the 75th percenti le to the 8 1 . 2  

percent ile , that increase promi sed , and presumed paid , 

added only $ 12 1 . 7  mi ll ion additional . See , Montoy IV at 

pp . 1 6 - 1 7 . Nevertheles s , the bottom l ine i s  that any 

funding short of  a BSAPP of $44 3 3  through FY2 0 0 9  was not in 

compl iance with the commitment made in 2 0 0 6  that resulted 

in dismi ssal of thi s suit ' s  predecessor . 

Looking at USD 2 5 9  - Wichita - alone , its  comparable 

inf lation adj usted general fund budget in FY2 0 0 5  would have 

been $3 0 6 , 9 7 8 , 8 4 0  whi le in FY2 0 12 it was only $ 3 12 , 2 0 9 , 1 0 0  

or $5 , 2 3 0 , 2 6 0  higher in constant dol lars and in FY2 0 1 3 , 

only $ 9 , 3 8 6 , 3 4 9 higher in constant dol lars ( $3 16 , 3 6 5 , 1 8 9  -
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$ 3 0 6 , 9 7 8 , 8 4 8 ) . Thi s  i s  a cumulative increase at thi s point 

since pre -Montoy of 3 %  in inf lat ion adj usted dol lars . The 

reduction in the general fund budget since FY2 0 0 9  through 

FY2 0 13 in inflation adj usted dol lars has been $ 6 8 , 0 9 7 , 1 1 0  

( $ 3 84 , 4 62 , 2 9 9  - $ 3 1 6 , 3 6 5 , 1 8 9 ) , o r  2 1 . 5 % .  I n  FY2 0 0 9 , the 

BSAPP was at $44 0 0 , which , due to a cut , was $ 3 3  below the 

commitment repre sented to the Montoy Court . It i s  now for 

FY2 0 1 3  fixed at $ 3 8 3 8 . 

Re ference to the comparison charts in the Addendum 

involving the other named Plaint i f f  school districts and 

two other di stricts re f lect , in inf lation adj usted dollars , 

simi lar modest increases ( Plaint i f f  school districts ) or 

decreases ( USD No . 2 9 9  - Blue Val ley and USD No . 3 72 -

Si lver Lake ) . The di f ference between Plaint i f f  school 

districts and the other two school di stricts exampled most 

likely rests in the weightings avai lable to them . 

Nevertheless , what seems clear i s  that the bene f it of the 

increased weight ings made by the Legis lature after FY2 0 0 5 

has largely been neutrali zed . 

Based on these facts re ferenced and our own analys is  

j ust noted , we mus t  conclude that the Legi s lature could not 

have pos s ibly cons idered the actual costs of providing an 

1 1 7 

990170



Art icle 6 ,  § 6 (b )  suitable education in making its 

appropriations in its annual sessions after its 2 0 0 8  

session through its  2 0 12 session . Inflation itself  during 

the period had to be known as we l l  as the plethoria of 

Kansas State Board of Education information col lected and 

published by it in regard to the increas ing demands on 

school districts , both from the increase in pupils  fall ing 

into weighted categories as well  as the cons i stent increase 

in the education goals that needed to be reached . The 

effects of the "Great Recess ion" in shoving students into 

at risk categories could not be other than expected and 

observed . The upward elevation and upgrade of standards 

for a suitable education equally had to have been 

recogni zed , hence known . Educators , state and local 

education o f f icial s , and even the Legis lature ' s  own 

established commi ss ion recommended to the contrary of what 

was done . In truth , and in fact , it appears that the 

Kansas Legislature , followed its own dec laration embodied 

in K . S . A .  4 6 - 12 2 6 ( a ) , as noted , and whol ly disregarded the 

cons iderations required to demonstrate a compliance wi th 

Article 6 ,  § 6 (b ) . Further,  not only were the above 

factors di sregarded , but also they did not provoke the 
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clearly obvious need for an updated cost study that might 

properly ref lect the cost of the growing demands placed on 

our school chi ldren and their school districts i f  our 

chi ldren are to succeed in our more complex world of work . 

We recognize the impact of the "Great Recession" and its 

extraordinary e f fect on revenues and the suddenness of its 

ons laught but even reaction to that has l imit s  as we wi l l  

later note . 

THB LOCAL OPTION BUDGBT (LOB) AND 
SUPPLBMBNTAL STATB AID 

In the cons ideration of the " suitable provision for 

financ ing" made avai lable , we have , as noted , also looked 

at the local option budget ( LOB ) , which , fac ially,  appears 

now to have been signi f icantly altered from what it was 

previous ly . Thi s  was noted in Montoy IV, which ,  we repeat 

here as follows : 

"More signi f icant are the changes that S . B .  5 4 9  
made i n  the LOB . 

The school f inance formula provided a feature 
des igned to equalize the abi l ity of districts 
with lower property wealth to raise money through 
the use of  the LOB . The formula was designed so 
that di stricts with an assessed valuat ion per 
pupil (AVPP)  below the 75th percenti le would 
receive supplemental aid in an amount designed to 
bring them up to par with the district at the 
7 5 th percenti le of AVPP . Under thi s formula , 
districts with an AVPP above the 7 5th percenti le 
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would not rece ive supplemental state aid . K . S . A .  
7 2 - 64 3 4 . 

The legi s lature has increased equali zation in 
two ways . First , it increased the LOB 
equali zation threshold from the 7 5 th percenti le 
to the 8 1 . 2  percenti le of AVPP .  K . S . A .  2 0 0 5  
Supp . 72 - 64 3 4 ( a ) . Accordingly , di stricts with an 
assessed valuat ion per pupil below the 8 1 . 2  
percent ile would receive supplemental aid on the 
LOBs in an amount designed to bring those 
districts  up to par with the di stricts  at the 
8 1 . 2  percent ile of 

AVPP . 

Second , the 2 5  percent LOB cap on 
supplemental general state aid was el iminated . 
See S . B .  3 ,  sec . 12 ( b ) . In S . B .  5 4 9 ,  the LOB 
authori ty was increased to 3 0  percent for the 
2 0 0 6- 0 7  school year and 3 1  percent for 2 0 0 7 - 0 8  
and thereafter . An election would be required to 
adopt an LOB in excess of 3 1  percent . S . B .  5 4 9  
did not change the AVPP threshold and did not 
impose a l imit on equali zation supplemental aid . 

S . B .  5 4 9  further requires that such 
supplemental state aid be used to meet 
accreditation requirements ,  provide programs 
required by law ,  and improve student performance .  
S . B .  54 9 ,  sec . 2 0 ( e )  ( 1 ) . The 3 -year cumulative 
total of such aid under S . B .  5 4 9  i s  $ 7 4  mi l l ion .  
Added to H . B .  2 2 4 7 /S . B .  3 ' s  increase o f  $ 4 7 . 7  
mi l l ion ,  the estimated increase s ince Mon toy II 
is $ 1 2 1 . 7  mi l lion .  

Under the prior structure , LOB state aid 
funding has never been considered part of the 
foundation leve l of funding provided by the State 
for a district ' s  bas ic  operat ing expenses . 
However , S . B .  5 4 9  now requires that supplemental 
state aid be appl ied to meet basic  educational 
requirements , es sentially making LOB s tate aid 
part of the foundation level of funding . 
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Further , the original intent and purpose of 
the LOB (which would necessari ly inc lude LOB 
state aid)  was to allow individual districts to 
fund enhancements to a cons titut ional ly adequate 
education provided and financed by the funding 
formula . Mon toy III, 2 7 9  Kan . at 8 3 4 , 112  P . 3d 
923  ( c iting Montoy II, 2 7 8  Kan . at 7 7 4 , 1 2 0  P . 3 d 
3 0 6 ) . S . B .  5 4 9 ,  however , now provides that school 
districts are required to use LOB state aid 
moneys to fund basic  educational expenses . 

The plaint i f fs point out that these changes 
to the LOB state aid do not provide new money and 
are nothing more than a ' money renaming scheme . '  
Regardless  of whether LOB state aid i s  new money , 
the point i s  that these changes to the equalizing 
state aid provi sions of the LOB component of the 
formula fundamentally al ter the structure of the 
funding system . " 

2 8 2  Kan . at pp . 1 6 - 1 7 . 

We f ind further that beginning after the 2 0 0 8 - 2 0 0 9  

f i scal year that supplemental state aid has been prorated . 

( Plaint i f f ' s  [ Proposed] Finding of Fact No . 3 0 8 ) . Further , 

we f ind the testimony of Dale Dennis ,  Deputy Commi ssioner of 

Education , on the hi story of the legislature ' s  funding of 

thi s component of state funding s ince the enactment of SB54 9  

and the budget e f fect of the funds paid i s  undi sputed . 

"Q . And the mi l l  levy required of every school 
district i s  2 0  mi l l s ?  

A .  In the general fund the answer i s  yes . 
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Q .  And then what authority do the local folks 
have , the local school board , above the 2 0  
mi l l s ?  

A .  In the general fund that ' s  it . I n  the LOB , 
then it ' s  3 0  or 3 1  percent and whether or not 
they want to pay the property tax that goes with 
it . 

Q .  Okay . And the 3 1  percent is  3 1  percent of 
what ?  

A .  That ' s  of that 4 3  - - 4 , 4 3 3  t imes the 
adj usted enrol lment , plus spec ial ed t imes 3 0  
percent or 3 1 . 

Q .  We call that the statutory set amount ? 

A .  The statutory set amount is  3 1  percent , 
mm-hmm , that ' s  the maximum . 

Q .  So in terms of computing the 2 0  mi l l s  and in 
terms of what that raises , does that depend on 
the assessed valuation wi thin a county? 

A. The assessed valuation within the school 
district . 

Q .  And we hear the term that - - we hear 
discussion of a mi l l  and one area doesn ' t  raise 
what a mi l l  in another area does . Explain how 
that works . 

A .  Wel l ,  comparable s i ze school district s , for 
example , might be Galena , one mi ll  there might 
raise 1 8 , 1 9 , 0 0 0 , where in Burlington one mi l l  
might rai se 3 5 0 , 4 0 0 , 0 0 0 . And the reason I 
chose those two as examples , sir , i s  that they 
are s imi lar s i ze in enrol lment . 
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Q .  They ' re also pretty much the bookends on 
mi l l s , right ? 

A .  Yes . There ' s  one higher . Burl ington has 
always run second or third , but we ' ve got one 
now due to gas and oil  that ' s  a li ttle higher . 

Q .  How much is  it?  

A .  It ' s  a l ittle over 5 0 0 , 0 0 0  assessed 
valuation per student . That ' s  in Satanta . 

Q .  So depending on where you l ive and the 
property - - assessed valuation of the property 
determines how much that mi l l  raises?  

A .  The answer i s  yes , that along with the state 
aid you receive and the amount you dec ide to 
levy for the LOB . 

Q .  Understood . Take a look at Exhibi t  3 6  . . 

What i s  3 6 ?  

A .  I t  looks l ike a PowerPoint that I may have 
done in 2 0 1 1 at the KASB Convent ion ,  Kansas 
Association of School Boards . 

Q .  Okay . Turn to Page 9 of your PowerPoint or 
there are numbers down in the lower right -hand 
corner , KSDE 14 2 2 3 6 .  

A .  Okay , sir . 

Q .  And the sl ide at the top says Supplemental 
General State Aid LOB Low Valuation Di stricts . 

Explain what that s l ide shows . 

A .  That s l ide shows that in 2 0 0 8 / ' 0 9 that we 
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funded the statutory amount for supplemental 
general state aid , LOB . What the formula cal led 
for in the law we funded . 

It shows in ' 0 9 / ' 1 0 we funded 8 9 . 5  percent 
of the formula . ' 1 0 / ' 1 1 we funded 9 1 . 7 .  And thi s 
was an est imate for ' 1 1 / ' 12 .  ' 1 1 / ' 12 i s  going to 
turn out to be 8 6 . 1  instead of 8 5 . 7 .  

Q .  Now , that we ' re sitting where we are in 
time , looking back , ' 1 1 / ' 12 is going to be 8 6  
point what ? 

A .  8 6 . 1 , I bel ieve , sir . 

Q .  8 6 . 1 ? 

A .  Yes ,  sir . 

Q .  Al l right . And then walk us through the next 
sl ide there , LOB low valuation districts , an 
example . 

A .  Thi s  is  a district with low assessed 
valuation . Your enrol lment is about 7 9 8  kids . 
Assessed valuation per pupil is  1 7 , 95 8 . And the 
state aid ratio for this district due to poverty 
is 8 2 . 7 7 .  

The ir LOB budget was a mi l l ion-eight - twelve . 
The ir state aid ent itlement would be a mi l l ion­
f ive . Because of the proration ,  now the 
mi l l ion - f ive , we ' re going to prorate it 8 5 . 7 .  
That drops the state aid down to $ 1 , 2 8 5 , 0 0 0 , a 
di f ference of $ 2 14 , 0 0 0 . So the mi l lage 
equivalency of  that drop in state aid i s  about 
14 mi l l s . 

Q .  Explain how , in the formula , equali zation 
works . Where does the equali zat ion come in? 
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A .  I f  it ' s  ful ly - - i f  it ' s  funded , the 
districts below the 8 1 . 2 ,  8 1 . 2  percenti le ,  i f  
you go below that , then the state aid makes 
with me and gives you the valuation as i f  you ' re 
81 . 2 .  It makes it up . But when the state aid 
if the state aid prorates , you get a whole 
di f ferent picture . 

Q .  Explain that whole di f ferent picture . 

A .  When you prorate to a poor di strict j ust 
like thi s , then your mi ll  levy is  going to go up 
substant ially . Where i f  you ' re in the top 1 9  
percent , it won ' t  af fect it at all . 

Q .  Give us an example of a district in the top 
19 percent . 

A .  Burlington , Satanta . 

Q .  Now , are there other types of equali zat ion 
within the school f inance scheme ? 

A .  Yes , sir . "  

Q .  What is the e f fect on a school district that 
is enti tled to it , what are the e f fects of the 
underfunding of  LOB equalization? 

A. The board wi l l  have to make a dec i s ion :  Do I 
raise my property tax , or do I cut the budget ?  I 
mean , that ' s  the choice . 

Q .  There ' s  no other choice ? 

A .  There ' s  not many other choices .  You compute 
it . The mi l l  levy i s  higher than your taxpayers 
you think can af ford , then you have to lower the 
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budget or rai se the mi l l  levy . That ' s  your two 
choices . 

Q .  And in your experience have there been 
schools that have had to cut their budget s  

A .  Yes , s ir . 

Q .  - - as that equali zation is  underfunded? 

A .  Yes , sir . "  

TR : Dale Denni s ,  p .  1 1 6 9 , 1 .  3 - p .  1 174 , 1 .  5 ;  p .  

1176 , 1 .  17 , p .  1 1 7 7 , 1 .  7 .  

For the f i scal year 2 0 1 3 ( 2 0 12 - 13 ) , based on 

legislative appropriation ,  the LOB equali zat ion aid wi ll  be 

paid prorated at 8 0 % . (Defendan t ' s Final Proposed Findings 

of Fact at No . 3 13 ; Te st imony , Dale Dennis at TR p .  3 3 4 6 ) . 

While , as noted earl ier , the Montoy IV court merely 

noted the changes to the LOB funding formula , it made no 

f indings in regard to it other than to note perceived 

increases in budget authority,  the formula for determining 

state supplemental aid , and the directive for its  use by 

school di stricts receiving it to apply i t  to state mandated 

requirements .  However , one of the concurrences noted the 

following : 

"However , I have some concern with the new 
provisions of S . B .  5 4 9  that inc lude equa l i z ing LOB 
state aid as part of the State ' s  funding toward 
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meeting its  constitut ional requirement to suitably 
fund public  education . My concern centers on the 
fact that in order to receive LOB state aid , 
districts have to impose a local property tax levy 
by enact ing an LOB . Essentially,  the State is  
arguing that allowing local districts to levy 
property taxes as a condi tion for receiving 
equa l i z ing LOB state aid is  synonymous wi th 
providing state funding . However , because the LOB 
is optional and some school boards or taxpayers 
may rej ect a local tax to support their school 
district , chi ldren in di stricts in which base 
level funding is inadequate and in which an LOB is  
not adopted , or  i s  not adopted at  the ful l cap ,  
may not have the funds necessary for a 
constitut ional ly adequate educat ion . In other 
words , if equa l i z ing LOB state aid would be 
necessary to fund a district ' s  bas i c  educational 
costs , and a district or its voters choose not to 
adopt LOB funding in ful l or in part , the 
legis lature has not met its constitut ional duty to 
those chi ldren in that district . Count ing 
equa l i z ing LOB state aid as part of the State ' s  
foundation funding in es sence shi fts  the 
legislature ' s  constitutional re sponsibi l i ty to the 
local school districts . Whi le the legi slature may 
constitutionally al low local districts to choose 
to provide extras beyond the minimum 
constitutionally adequate education , Mon toy III, 
2 7 9  Kan . at 8 3 9 ,  112  P . 3 d 9 2 3 , it cannot allow 
districts to choose to fund less . By inc luding 
equa l i z ing LOB state aid to establish that S . B .  
5 4 9  provides adequate funding , the legi slature is  
es sentially making the LOB funding mandatory in 
those districts where a constitut ional ly adequate 
education i s  not provided by base level state 
funding . 

As of 2 0 0 3 , all  but four of the Kansas school 
districts have opted into the LOB funding , and 
many were at the maximum cap as it then exi sted . 
Because there i s  such a high level of 
part icipation in the LOB funding , my concern about 
the equa l i z ing LOB state aid does not alter my 
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conc lus ion that S . B .  54 9 substantially compl ies 
with our order to cons ider actual costs and 
equitably di stribute the State ' s  educat ion 
funding . However ,  so long as the legislature 
allows the LOB to remain an optional funding 
source rather than a mandatory one , my concern may 
be relevant in any subsequent challenge to the 
funding formula as amended by S . B .  5 4 9 .  In the 
school districts that receive less than the base 
level of s tate funding and which would have been 
eligible for equa l i z ing LOB state aid but do not 
adopt an LOB at all , or adopt an LOB in an amount 
lower than the amount necessary to generate the 
funding shortfal l , the State is  arguably s t i l l  
responsible for providing constitutionally 
adequate funding . I f  other school districts begin 
opting out in part or in ful l of the LOB funding , 
the equitable di stribut ion of state funding may be 
at risk . Such heavy dependence on a local 
contribution has historical ly caused di sparity and 
equity concerns which have led to Kansas school 
f inance l itigation , inc luding this case . We must 
never again al low a funding scheme that makes the 
quality of a chi ld ' s  education a function of his 
or her parent ' s  or neighbors ' wealth . 

The inclus ion of equa l i z ing LOB state aid in 
S . B .  5 4 9  provides an es sent ial f inancial log in 
keeping afloat the raft of adequate funding for 
the educat ion of Kansas chi ldren . However , i f  
local communities a t  some future t ime decide to 
remove that log , the de l icate raft  wi l l  have a 
di f f icult t ime remaining af loat , and , again , the 
constitutional right of all Kansas chi ldren to a 
suitably funded education could soon f ind itse l f  
imperi led . "  

2 8 2  Kan . , Rosen , J . , concurring at 3 0 - 3 1 . 

In USD 229, the Kansas Supreme Court e f fective ly 

conc luded that as local school district s ' authority to tax 

was under control of the legislature , the legi s lature ' s  act 
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of commandeering local taxing e f fort for the benef i t  of the 

State was , notwi thstanding , Article 6 ,  § 5 ' s  grant to local 

school boards a measure of autonomy in the designation of 

how local educational services were to be provided , 

constitut ional . 2 5 6  Kan . at 2 5 1 - 2 5 3 . Hence , the 2 0  mi ll  

draft of property tax revenues from a local district as and 

for the State ' s  use in meet ing its obligations statewide was 

sanctioned . I f  such was permitted , it would seem , as 

impl iedly stated in USD 229 , Id . , that revenues generated 

from a local mi l l  levy in exces s of 2 0  mi l l s , in aid of the 

local option budget , could also be re - directed to some 

degree , at least , as to their use or that l imitat ions on the 

maximum amount of funds that could be derived from local 

ef fort taxation could be dec lared , both of which have been 

seemingly done by K . S . A .  72 - 64 3 4 ( e )  ( 1 )  ' s  assignment of use 

and by K . S . A .  72 - 64 3 3 ' s  setting a U cap" , now at 3 0 %  of 

weighted f inal total enrol lment ( FTE ) or at 3 1 % ,  subj ect to 

a protest pet ition ,  based on a base per pupil  expenditure 

(BSAPP ) of $4 , 4 3 3  as set by K . S . A .  7 2 - 6 4 3 3 d . The e f fect of 

these latter s tatutes preserved ,  in the face of the State ' s  

fall ing revenue s due to the UGreat Recession" , the 

theoretical capabil i ty in local school districts to maintain 
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their local option budgets substantially una f fected by the 

state budget cut s . Al l such locally derived funds above 

that produced by the 2 0  mi l l  mandated levy , and , i f  

received , the supplemental state aid,  prior to the enactment 

of SB54 9 in the 2 0 0 6  session of the Legi s lature , were 

avai lable , primari ly,  for use at local board discretion for 

the purpose of meeting any authori zed use , inc luding any 

purpose underlying the State ' s  f inancing formula . One 

exception was that only local LOB funds generated above a 

2 5 %  LOB authori zation could be trans ferred and used for 

capital outlay purposes . ( De fendant ' s  " FINAL PROPOSED 

FINDINGS OF FACT" at No . 4 5 . )  

Supplemental state aid , which prior to SB5 4 9  

unquestionably went purely t o  equalize LOB purchas ing power , 

is state aid calculated on the di f ference between the money 

generated locally from the local LOB mi l l  levy , when 

trans lated to the average valuation per pupil  (AVPP ) , and 

the money generated by the school district that would be 

ranked on the 8 1 . 2  percentile of AVPP on the same mi ll levy 

in an array of all  school districts statewide . Those 

districts above the 8 1 . 2  percentile get no state 

supplemental aid . The actual dol lar amount derived from the 
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mandated local 2 0  mi ll  levy is  setoff  and treated as in 

satisfaction or partial satis faction of the State ' s  funding 

obl igat ion , depending on the amount , in general state aid 

funding to the school district , that is , the weighted FTE 

funding calculated f rom the current legi s latively set , and 

weighted , BSAPP , otherwi se due . Those school districts 

under the 8 1 . 2  percent ile would receive state supplemental 

aid funds paid inversely to the percentage their AVPP was to 

the AVPP at the 8 1 . 2  percentile . An AVPP at the tenth 

percent i le of AVPP ,  by example , would yield a s tate 

supplemental aid payment of 9 0 %  t imes the dol lar di fference 

in AVPP .  Those school districts at the 8 1 . 2  percent ile or 

higher would get no supplemental state aid and would only 

get a weighted BSAPP amount i f  an amount remained due after 

the 2 0  mi l l  seto f f  required which would be further subj ect 

to a setof f for the fixed amount it would be entit led to 

receive from the State for special education . Those 

districts below 8 1 . 2  would get the we ighted BSAPP amount 

remaining after the actual dol lar amount derived by the 

local 2 0  mi l l  levy in their district and less the state ' s  

f ixed special education payment and , then , would rece ive a 

supplemental state aid payment . 
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We note that all LOB funds in any school district are 

inherently dedicated to school purposes . However , it was 

only after SB54 9  was enacted that state supplemental aid , i f  

received , was directed t o  be spent a s  dictated by the State 

( K . S . A .  72 - 64 3 4 ( e )  ( 1 ) ) . The enactment of the latter , i f  

seen a s  a mandatory requirement , now means that 

discretionary use of the local option budget i s  unl imited 

for school di stricts not receiving supplemental state aid , 

but , yet , for those that do the degree of their discretion 

remaining over these local opt ion budget funds i s  dictated 

by the s i ze of the State ' s  supplemental aid grant to them . 

Hence , the poorer the district in terms of property tax 

wealth , the greater the loss of local option budget 

discretion by a school district . Of course , limitations on 

spending discret ion inherently appl ied as we ll  to the BSAPP 

generated general state aid funds , parti cularly , funding 

amounts .  generated through weight ings , interfund trans fers , 

and unencumbered balances of the district s , however , some 

restrict ions on these dedicated funds were loosened , by 

example , see L .  2 0 1 1 ,  ch . 1 0 7 . Nevertheless , all  such 

spending was continued to be limited to s tate directed 

expenditures .  The di f ference in the l imitations , on general 
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state aid funds and supplemental state aid funds , however , 

is that the former l imitations on general state aid -

general fund - expenditures were uni formly applicable to all 

school di stricts whi le the latter would be a l imitat ion 

based on wealth ,  e f fectively making the latter , more or 

less , involuntary indentured servants of the State and 

requiring , in e f fect , that such moneys be spent at the 

company store . 

The De fendant ' s  FINAL PROPOSED FINDINGS OF FACT note 

the degree of local control over actual expenditures 

beginning at its  suggested findings at No . 3 2 1 - 3 2 9 ,  

following : 

" 3 2 1 . Except for certain monies that have 
guidel ines or regulations tied to their use , the 
local boards of education and their 
administrators have di scretion on how to spend 
the money that they are provided . See e . g . , Trial 
Transcript , Dr . Cynthia Lane , pp . 3 4 2 - 4 3 . 
Ult imately , the State provides money to the 
districts and then the districts dec ide how to 
spend that money . Trial Transcript , Brad 
Neuenswander ,  p .  2 1 1 8 . 

3 2 2 . Local district ' s  school boards dec ide 
how much to tax under the LOB and Capital Outlay 
levies ; dec ide how the general fund and LOB money 
wi ll  be spent ; and dec ide how much money the 
district should have in its contingency fund and 
whether the district should spend i t  down , keep 
it intact or increase it . See , e . g . , Trial 
Transcript , John Al l i son , pp . 2 5 6 6 - 6 7 ; Trial 
Transcript , Dr . Shelly Kibl inger , pp . 3 1 74 - 7 6 . 
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3 2 3 . Local district ' s  administrators decide 
how much money goes to individual schools . 
Principals generally are provided discretion to 
operate their schools as they see f i t . See e . g . , 
Trial Transcript , Lori Blakes ley ,  pp . 3 0 2 6 - 2 7 . 
However , deci sion on how to fund individual 
school s  is  left up to the local board of  
education ,  with input from the di strict 
admini strators and the community .  See ,  e . g . , 
Trial Transcript , Alan Cunningham , pp . 1 9 0 0 - 0 1 ;  
Trial Transcript , B i l l  Hammond , p .  2 9 5 5 . 

3 2 4 . Decis ion on what education strategies 
are funded is largely local . For example , MTSS 
' multi-tiered system of support ' is  an approach 
to improve instruction and learning by breaking 
instruction into tiers . MTSS i s  not mandated . 
Trial Transcript , Brad Neuenswander ,  pp . 2 0 8 1 - 82 , 
2 0 8 5 - 8 6 . Local districts and its principals 
dec ide whether the MTSS strategy i s  funded and 
used . Trial Transcript , Brad Neuenswander ,  pp . 
2 1 1 8 - 1 9 . Districts make deci sions about which 
strategy or program to fund by j udging what the 
districts believe are their bigge st needs . Id . 

3 2 5 . Another example of local dec i s ion is 
whether to charge for all day kindergarten or 
to of fer preschool . Preschool and a l l - day 
kindergarten are not required under the Kansas 
statutes and the districts can charge fees for 
preschool and al l - day kindergarten , but most of 
the plaint i f f  school districts do not charge a 
fee . See , e . g . , Trial Transcript , Dr . Cynthia 
Lane , pp . 3 0 7 - 0 8 ; Trial Transcript , Alan 
Cunningham , p .  1 8 9 1 - 92 . 

3 2 6 . Several plaint i f f  school districts 
chose to make cuts to summer school and 
extended learning programs . However ,  these 
programs are also not required by the Kansas 
statutes and regulations . See , e . g . , Trial 
Transcript , Alan Cunningham , pp . 1 8 9 1 - 92 . 
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3 2 7 . The choice to devote more resources to 
increase salaries of present staf f versus 
hiring more teachers is a local district 
dec i s ion .  For example , teachers in Hutchinson 
wi ll get a $ 1 , 0 0 0  bonus and around a 3 . 9% salary 
increase next year and this applies district 
wide . Trial Transcript , Ronn Roehm , pp . 3 0 7 0 - 7 1 . 
That district could have dec ided to hire more 
teachers with that revenue . 

3 2 8 . When funding was increased immediately 
after the Montoy dec is ions , the districts -
presumably with the best of j us t i f i cations - gave 
their teachers and administrator substant ial 
raises . See , e . g . , Trial Transcript , Linda Jones , 
p .  2 7 8 5 . This , l ike the other examples noted , 
demonstrates the breadth of the local district 
control over their spending . 

3 2 9 . In short , once the General Fund and 
Supplemental Funding money is  provided to 
districts , the State has no control over the use 
of the money beyond the statutory l imitat ions 
requiring spending on the foundat ion educat ion . "  

We accept the above facts as true . Further , it is  

also true that s ince the LOB is based on a weighted FTE , 

currently at the higher statutory BSAPP of  $4 , 4 3 3  as set by 

K . S . A .  72 - 6 4 3 3 d ,  LOB funds generated from the higher BSAPP , 

would encompass added money , by example , derived from "at 

risk" or "bil ingual "  we ightings . Notwithstanding , local 

school board discretion would control their actual 

expenditure for a weighted purpose , inc luding the state 

supplemental aid component ,  if present , s ince , unl ike a 

district ' s  general fund , no specific  instructions would 
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2 

apply . The only restriction would be on s tate supplemental 

aid funds to be spent cons istent with the state supported 

general fund generally,  but not spe c i f i cally by purpose . 

Thus , even i f  supplemental state aid i s  seen as 

legislatively directed as in furtherance of  the State ' s 

obligation for a " suitable provis ion for f inancing" , the 

fact is , even then , state supplemental aid would inj ect some 

local control feature into the sat i s faction of what is  a 

State constitut ional obl igat ion and would omit any exi sting 

general state aid restrict ions on expendi ture of funds 

targeted for at risk or bil ingual students .  

In our exampled U . S . D .  No . 2 5 9  - Wichita , the following 

chart demonstrates the interrelationship between local 

funds , state supplemental aid , and the e f fect of its 

proration , both on its  actual LOB budget and , as well , as i f  

it were a t  3 0 % : 

USD 259 - Wichita - Values of 
LOBI Supplemental State Aid 

LOB Actual I LOB at 30%  

Enrol lment 4 4 , 8 7 7 . 4  1 Enrol lment 2 / 2 0 / 12 
2 / 2 0 / 1 2  

44 , 8 7 7 . 4  

Adj usted $ 3 13 , 4 9 9 , 1 8 6  2 Adj usted General $ 3 1 3 , 4 9 9 , 1 8 6  
General Fund Fund 
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3 Per pupil 6 9 8 5 . 7  3 Per pup i l  value 
value ( 2 + 1 )  = ( 2 + 1 )  = 6 9 8 5 . 7  

4 Statutory 3 0 %  4 Statutory Local 3 0 % 
Local Opt ion Option Budget 
Budget Percent age w/o vote 
Percentage w/o 
vote 

5 Actual LOB 2 7 %  5 Actual LOB Percent 3 0 %  
Percent Authority Actually 
Authority Adopted 
Actual ly 
Adopted 

6 x Legal $ 3 5 6 , 7 9 7 , 9 6 5  6 x Legal General $ 3 5 6 , 7 97 , 9 6 5  
General Fund Fund Re - computed 
Re - computed (at $4433 per Form 
(at $4433 per 1 5 0 )  

Form 1 5 0 )  

7 = Legal LOB @ $ 9 6 , 3 3 5 , 4 5 1  7 = Legal LOB @ 3 0 %  $ 1 0 7 , 0 3 9 , 3 9 0 
2 7 %  

8 Per pupi l 2 14 6 . 6  8 Per pupil value ( 7  2 3 8 5 . 2  
value ( 7 + 1 )  = + 1 )  

9 Adj usted $ 4 0 9 , 8 3 4 , 6 3 7  9 Adj usted General $ 4 2 0 , 5 3 8 , 5 7 6  
General Fund Fund ( 2 )  + Legal 
( 2  ) + Legal LOB ( 7 )  = 

LOB ( 7  ) = 

1 0  Per pupi l 9 1 3 2 . 3  1 0  Per pup i l  value 9 3 7 0 . 8  
value ( 9 + 1 )  = ( 9 + 1 )  

1 1  State . 4 5 5 0  1 1  State Supplemental . 4 5 5 0  
Supplemental ( Equali zat ion ) AID 
( Equal izat ion) ( SSA) percentage 

AID ( SSA) paid . 
percentage 
paid . 

12 Non-prorated $ 4 3 , 8 3 2 , 6 3 0  1 2  SSA i f  pd . in ful l  $ 4 8 , 7 0 2 , 922 

SSA i f  pd . in on 3 0 %  LOB ( 7 )  x 

ful l ( 1 1 ) = 

( 7x1 1 )  = 

13 Per pupil 9 7 6 . 7  1 3  Per pup i l  value 1 0 8 5 . 2  
value ( 12 + 1 )  = ( 12 + 1 )  = 
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14 Legal LOB ( 7  ) $ 5 2 , 5 0 2 , 8 2 1  14 Legal LOB at 3 0 %  $ 5 8 , 3 3 6 , 4 6 8  
- SSA pd . in ( 7 )  - i f  SSA pd . in 
ful l ( 12 )  = ful l ( 1 2 )  = Local 
Local Portion port ion of LOB at 
of LOB 3 0 %  

15 Per pupil 1 1 6 9 . 9  1 5  Per pupil value 1 2 9 9 . 9  
value = ( 14 )  + ( 14 )  + ( 1  ) 
( 1  ) 

16 State Funds : $ 3 5 7 , 3 3 1 , 8 1 6  1 6  State Funds : $ 3 6 2 , 2 0 2 , 1 0 8  
Adj usted Adj usted General 
General Fund Fund ( 2 )  + SSA i f  
(AGF) ( 2  ) + pd . in ful l on 3 0 %  
SSA i f  pd . in LOB ( 12 ) = 

ful l ( 12 )  = 

17 Per pupil 7 9 6 2 . 4  1 7  Per pup i l  value 8 0 7 0 . 9  
value ( 1 6 )  + ( 1 6 )  + ( 1  ) 
( 1 )  

18  State Funds $4 0 9 , 8 3 4 , 6 3 7  1 8  State Funds ( 1 6 )  + $4 2 0 , 5 3 8 , 576 
( 16 )  + local local LOB at 3 0 %  

port ion LOB ( 14 )  = Total Funds 
( 14 )  = Total available 

Funds 
available 

1 9  Per pupil 9 1 3 2 . 3  1 9  Per pup i l  value 9 3 7 0 . 8  
value ( 1 8 + 1 )  = ( 1 8 + 1 )  = 

2 0  SSA prorat ion 8 5 . 7 % 2 0  SSA prorat ion 85 . 7 % 
amount : amount : 

2 1  . 8 5 7  ( 2 0  ) x $ 3 7 , 5 6 4 , 564 2 1  . 8 5 7  ( 2 0  ) x SSA i f  $ 4 1 , 7 3 8 , 4 04 
SSA i f  pd . in pd . in ful l ( 12 )  = 

ful l ( 12 )  = prorated SSA 
prorated SSA 

2 2  Per pupil 8 3 7  2 2  Per pupil value 9 3 0  
value ( 2 1 + 1 )  = ( 2 1 )  + ( 1  ) = 

2 3  Dif ference SSA ( - 2 3  D i f ference SSA i f  ( - ) $ 6 , 9 6 4 , 5 18 
i f  pd . in ful l ) $ 6 , 2 6 8 , 0 6 6  pd . in ful l on 3 0 %  
( 12 )  - LOB ( 12 )  - prorated 

prorated SSA SSA pd . ( 2 1 )  = 

( 2 1  ) 

24 Per pupil 13 9 . 7  2 4  Per pup i l  value 1 5 5 . 2  

value ( 2 3 + 1 )  = ( 2 3 + 1 )  = 
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2 5  State Funds $ 3 5 1 , 0 6 3 , 7 5 0  2 5  State Funds ( 1 6 )  - $ 3 5 5 , 2 3 7 , 5 9 0  
( 1 6 )  - Di fference ( 2 3  ) = 

Di f ference 
( 2 3  ) = 

2 6  Per pupi l 7 8 2 2 . 7  2 6  Per pup i l  value 7 9 1 5 . 7  
value ( 2 5 + 1 )  = ( 2 5 + 1 )  = 

2 7  Legal LOB ( 7 )  $ 5 8 , 7 7 0 . 8 8 7  2 7  Legal LOB at 3 0 %  $ 6 5 , 3 0 0 , 9 8 6  
- prorated SSA ( 7  ) - i f  SSA 
paid ( 2 1  ) = prorated pd . ( 2 1  ) = 

local portion Local port ion of 
of LOB LOB at 3 0 %  

2 8  Per pupil 1 3 0 9 . 6  2 8  Per pup i l  value = 1 4 5 5 . 1  
value = ( 2 7  ) + ( 2 7  ) + ( 1 )  
( 1  ) 

2 9  Previously $ 9 6 , 2 4 9 , 4 6 6  2 9  Previously $ 1 0 7 , 0 3 9 , 3 9 0  
available available 
traditional tradi t ional use LOB 
use LOB ( 7  ) at 3 0 %  ( 7 )  

3 0  LOB avai lable $ 5 8 , 7 7 0 , 8 8 7  3 0  LOB at 3 0 %  $ 6 5 , 3 0 0 , 9 8 6  
for available for 
traditional traditional use i f  
use i f  prior prior prorated SSA 
prorated SSA paid 
paid 

3 1  LOB available $ 5 2 , 5 0 2 , 8 2 1  3 1  LOB at 3 0 %  $ 5 8 , 3 3 6 , 4 6 8  
for avai lable for 
traditional tradit i onal use i f  
use i f  SSA pd . SSA pd . in ful l 
in ful l 

This chart clearly demonstrates the value to the local 

school district and the f iscal impact of redirect ing the 

purpose of supplemental state aid and the e f fect of 

prorating , both in per pupil value and overall revenues ,  on 

a school di strict ' s , heretofore , di scret ionary spending 

authority under its  local option budget . 
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I f  the concurrent restriction on the use of , and the 

assumption of State control over , state supplemental aid 

funds is seen as mandatory, we would f ind such State co­

option of some school districts LOB funds , through the 

designation of the state supplemental aid port ion as a 

restri cted use State fund , di storts an equal abi l ity between 

districts in the use of their LOB funds . Further , i f  now 

the whole of , or a portion of , a LOB fund , due to f i scal 

necessity derived from an underfunding of its district ' s  

general fund , i s  required to be expended ,  as a practi cal 

matter , as in sat i s faction of the State ' s  constitutional 

funding obl igat ion ,  then , to the extent a school district is 

required to do in compari son with other di stricts ,  its 

abi lity to use its  LOB funds has been equally inequi tably 

compromised . Some district school boards bel ieve the ir 

local constituency can af ford , would agree to , and have 

approved a higher mi ll  levy for school purposes , while 

others des irous of the same goal believe that their 

constituency can not afford to , or , even if they could 

afford to , would not support , and have not supported , an 

increase in their district ' s  LOB . Any consequence to the 

failure of the latter , when it exists , or any noted 
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consequence to the unequal abil ity to use the LOB fund , 

would have to be assigned to the State . 

Lastly, given that supplemental state aid has been 

prorated in some measure after FY2 0 0 9 , its  inherent driver , 

being wealth based , i s  even more inequi table . Throughout , 

the litigation hi story concerning school f inance in Kansas , 

wealth based di sparities have been seen as an anathema , one 

to be condemned and disapproved , beginning with State v. 

Smi th, 1 5 5  Kan . 5 8 8 , 5 9 5  ( 1 94 2 ) , then Cal dwe l l  v. Sta te (No .  

5 0 6 1 6 , Johnson Co . Di st . Ct . ( 1 9 7 2 ) ) ,  Mock v. Sta te 

( 9 1CVI 0 0 9 , Shawnee Ct . Dist . Ct . ( 1 9 9 1 ) ) ,  USD 229 v. Sta te,  

256  Kan . 2 3 2  ( 1 9 94 ) , and ending with the Mon toy case . Al l 

have been cons istent in constitutional condemnation of 

wealth as a measure for the distribution of Kansas ' 

education dol lars . Here , there has been no showing of a 

cost based j us t i f i cat ion for prorating the payment of 

supplemental State aid money even under this now f lawed 

measure that ' s  original purpose was in the attempt to 

abrogate a wealth based di sparity among districts in the 

availabil ity and discre t i onary use of local option budget 

authority . 
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Standing , there fore , as empirically naked , proration of 

supplemental state aid ref lects no other reason than a 

choice based on the amount of funds desired to be made 

avai lable . As such , we f ind the prorat ion of supplemental 

state aid funding violates the Article 6 ,  § 6 (b )  

constitutional requirement for an equitable and non-wealth 

based distribution of State education funds . 

On the other hand , the fact that general state aid 

funds have fal len so short as to make a district ' s  

discret ionary use of LOB funds ephemeral and but a mirage 

establishes a further bas is  to f ind underfunding of the 

BSAPP unconstitutional . 

As we have noted , i f  the draft of supplemental state 

aid funds for state use as literally stated by K . S . A .  72 -

6 4 3 4 ( e )  ( 1 )  i s  seen as mandatory , then its  e f fect i s  to de ­

equalize a school district ' s  authority over expenditure of 

its local funds , the degree to which it occurs being solely 

based on a school district ' s  wealth or lack thereof . I f  

that i s  true , then K . S . A .  72 - 64 3 4 ( e )  ( 1 )  i s  unconstitutional 

as creating a wealth based disparity between local school 

districts . However ,  i f  viewed as directory only , rather 
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than as a mandatory admonition to local school di stricts , 

that statutory section can be seen as constitutional . 

There is  a presumption that the Legi s lature would not 

intend to enact an unconstitutional law and there is  a duty 

in the courts ,  i f  way be had without violence to the 

statute , to choose a constitutional interpretation over an 

unconstitutional one : 

" . . .  that it is  the court ' s  duty to uphold the 
legi s lation rather than de feat it and i f  there i s  
any reasonable way t o  construe the legi slation as 
const itutional ly val id , that should be done (Marks 
v. Frant z ,  1 7 9  Kan . 6 3 8 ,  2 9 8  P . 2 d 3 1 6 ) ; that , at 
the threshold of the inquiry of val idity of  a 
statute , courts start with the presumpt ion the 
law-makers intended to enact a valid law and to 
enact it for the accompli shment of  a needful 
purpose , Sta te ex reI . Boynton v. Board of 
Educa t i on ,  1 3 7  Kan . 4 5 1 , 4 5 3 , 2 1  P . 2d 2 9 5 ; . .  " 

Sta te, ex reI ,  v.  Fadely, 1 8 0  Kan . 6 5 2 , 6 5 9  ( 1 9 5 7 ) . 

It seems reasonable to us to construe K . S . A .  72 -

6 4 3 4 ( e )  ( 1 )  as directory not mandatory . Thi s  statute changed 

no formulas and did not facil itate the distribut ion of the 

money . There are no sanctions anywhere that might be 

applicable to a school district were it to spend such 

supplemental state aid moneys a t  i ts choi ce . Nothing else 

changed in regard to supplemental state aid but the 

percent ile ce i l ing for its reimbursement to el igible school 
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districts .  Perhaps , K . S . A .  72 - 64 3 4 ( e )  ( 1 )  ref lected an 

ef fort to c laim credit where no credit was due , one e f fect 

of which would be to avoid a tax increase above the 20 mi lls  

at the front end of the funding formula that de termines 

"local ef fort" by masking it as within the guise of 

vol untary local taxation for the LOB . Neverthe les s , 

certainly it would not be e f fect ive , standing alone , to 

wrest control over local school di stricts ' local option 

budgets nor would i t  seem the intent ion to do so would 

rationally be attempted by f ixing its af fect on the degree 

of their lack of property wealth . Legi slators could be 

presumed to be aware of the USD 2 2 9  case and cases earl ier 

that precluded a disparity in the distribution of State 

funds keyed on property wealth . Distributing state funds 

with conditions on the ir use not imposed on others who would 

still  have the freedom of use of LOB funds is a distinction 

wi thout a di f ference in term of a wealth based disparity . 

Accordingly , we see no impediment to declaring K . S . A .  

7 2 - 6 4 3 4 ( e )  ( 1 )  directory,  hence , constitutional . Certainly, 

the State has lost nothing by this construction as it could 

neither enforce it nor would it ameliorate its  Article 6 ,  § 

6 (b )  dut ies were the construction the other way . 
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Accordingly, we f ind , except as noted in regard to its 

underfunding by proration ,  that no constitutional defect 

attends the distribution of supplemental state aid . 

Here , we intervene to add to the above discuss ions in 

re ference to Plaint i f f s ' c laims of a violation of equal 

protection of the law under § §  1 and 2 of the Kansas Bill  of 

Rights and under the Fi fth and Fourteenth Amendments to the 

United State Constitution . Whi le Plaint i f f s  present these 

claims as an independent claim ( Plaint i f f s ' Amended Peti tion 

at Count Five ) , we bel ieve such advancements ,  as presented , 

can be seen as superf luous in that it seems c lear that , at 

least since the USD 229 and Montoy cases , and more probably 

as early as the cases of Board of Educa t i on v. Tinnon, 2 6  

Kan . 1 ( 1 8 8 1 )  and Sta te v .  Smi th, 1 5 5  Kan . 5 8 8  ( 1 94 2 ) , the 

j udicial view toward Kansas educat ional equal ity i s  

inherently already imbued i n  the Kansas Constitut ion ' s 

education art i c le , inc luding any wealth based di sparity . 

Surely , the recurring phrase in the Mon toy series of cases 

that pegs as one of the cri tical  factors for consideration 

the "equity with which the funds are di stributed" 

particularly , when combined with the above noted cases ' 

hi storical condemnation of wealth based or other 

145 

990170



extraneous ly based funding di sparities as measured against 

the undi sputable premise of all such cases as grounded on 

equal education opportunity ,  obviate any need for a separate 

constitutional grounding . 

Though some disparit ies and lack of opportunity within 

the Kansas school system have been challenged and determined 

under separate equal protection analys i s , Brown v. Board of 

Education ,  3 4 7  U . S .  4 8 3  ( 1 9 54 ) , being the epitome of 

example , the Kansas courts ' construction of education 

entitlements ,  particularly now under Article 6 of the Kansas 

constitution , need no outreach to other legal assistance in 

securing such rights to Kansas school chi ldren . Hence , 

little question exists , at least in our minds , that 

minimal ly, and , most l ikely,  more broadly , Article 6 carries 

inherently within i t , both by concept and hi storical 

practice and precedent , the same princ iples and ful l 

protection for equality in treatment assured independently 

in other situat ions by § §  1 and 2 of the Kansas B i l l  of 

Rights . Kansas school chi ldren would fall  within thi s 

mantle of protection as wel l  as would Kansas school 

districts . Board of Educa t i on v. Kansas St . Bd . of Educ . ,  
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2 6 6  Kan . 7 5  ( 1 9 9 8 ) ; U. S . D . No . 380 v. McMi l l en ,  2 5 2  Kan . 4 5 1  

( 1 993 ) . 

THE STATB ' S  DEFBNSES , IN PART , TO MONTOY 

Though we f ind why the corresponding annual legi s latures 

or governors , so acted , princ ipally,  immaterial , we , 

nevertheless , be lieve , given the procedural format of the 

case now before us , that the State should not be 

automatically di sbarred from attempting to show some rational 

j ustification or , i f  yet existent , some exception from i ts 

cons ti tutional duty to consider actual , and we might add , 

current , reasonably up - to - date , costs to provide an Art icle 

6 ,  § 6 (b }  suitable educat ion . 

Here , we have re ferenced the procedural format of thi s 

case as one reason for allowing the State a defense to its 

seemingly c lear disregard of the duties and cons iderations 

imposed upon state off icial s , principally ,  the relevant 

legislat ive bodies whose particular actions are chal lenged, 

in del ivering a constitutionally compliant Article 6 ,  § 6 (b} 

suitable education . For one matter , we cons ider the passage 

of time . Kansas officials f irst undertook to reduce funding 

to the State ' s  education system in February 2 0 0 9 . The then 

Governor , Mark Parkinson , also part icipated through the 
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Kansas allotment system that year in cutting funds . Then , 

the legis lature and new governor took up the mantle of 

funding decreases thereafter . Certain features in the Kansas 

Constitut ion ,  later to be di scus sed , comp l i cate 

constitut ional enforcement long after the exi stence of the 

facts demonstrat ing a clear act of non- compliance . Hence , 

Plaint i f f s ' act of eschewing , most probably , a swi fter , yet , 

perhaps , questionable of succes s ,  remedy of dec laratory and 

inj unctive relief during peri lous economic t ime s to challenge 

what appears now to be an obvious and continuing pattern of 

disregard of const itut ional funding obl igat ions under Article 

6 ,  perhaps , initially abandoned under the stres s  or the guise 

of the "Great Recession" , left the door open for a defense , 

though as we have discus sed , and wi l l  further di scus s 

subsequently,  there are no defenses sustainable under the 

evidence before us . 

Here , this Court , except , perhaps , regarding payments 

claimed due for capital outlay to school districts , is not 

cal led upon , as a Court would be in an ordinary c ivi l damage 

suit , to render , in regard to any short fall in state aid , a 

monetary j udgment and , for reasons subsequently to be noted , 

such retroactive relief is  c ircumscribed even were the Court 
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cal led upon to render such a j udgment . I f  damage was done 

through past s tate action ,  that loss of educational 

opportunity result ing is  but a moral tragedy whose authors 

must bear the burden . Hence , as our view then i s  

substantial ly circumscribed as prospect ive only,  other than 

to chronic le the fai lure , the duty here of thi s panel of 

j udges is , princ ipal ly , to ident i fy the future rel ie f , i f  

any , required and secure i t s  accompl i shment - nothing more , 

but , certainly, nothing less . 

Here , the State advanced princ ipally two de fenses . The 

first , that its  authorized expenditures , coupled with 

direct ions for their use , current ly evidence Article 6 

constitutional adequacy . This  de fense , as noted , has been 

found to be wholly contrary to the evidence on a bas is  of 

either costs or equity . 

The second de fense goes to the quest ion of whether the 

outputs achieved , based on performance standards employed , 

such as testing , demonstrate that any reduced level of 

funding , as shown by the record , had no unreasonable , or at 

least no , uncons titutional consequence when measured against 

student performance in terms of the standards adopted by the 

Legislature and State Board of Education that de f ine what the 
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Montoy Court accepted , and what is  not here challenged , as 

the measure of a " suitable education" . 

However , the soundnes s  of the State ' s  as sertion of 

funding adequacy neces sari ly requires that this j udicial 

panel find some actual and logical bas i s  to exist , in fact ,  

in order to disregard the Montoy court ' s  determination that 

certain dol lar expenditures were required to be provided by 

state government o f f i c ials or , alternat ively,  that the cost 

bas is used by the Montoy Court in reaching its  conc lus ions of 

dollar short fall have been impeached by some legally viable 

subsequent cost or "output" analys i s . As pointed out 

earl ier , no evidence has been presented that would act to 

impeach the reliabil ity of the A&M cost study , which the 

Montoy Court adopted as a factual basis  in arriving at its 

original conc lus ion of an exist ing constitutional short fal l 

(Montoy I I )  or as used in fashioning a const itutional remedy 

(Montoy I I I ) , which later in Mon toy IV, the Court found the 

Legi slature had facia l ly accompli shed as of July 2 8 , 2 0 0 6 , by 

providing or promi s ing $ 7 7 5 . 6  mi l l ion dol lars , coupled with a 

statute in place that provided for annual inf lat ion 

adj ustments ( K . S . A .  72 - 6 4 c 0 4 , now repealed ) . Hence , even 

were thi s Court pane l to permit , or embark on , an inquiry 
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into the factual underpinnings of the Mont oy rul ing from a 

perspective of its facts and findings , it could lead nowhere . 

Certainly , the Legi s lative Post Audit study produced for the 

2 0 0 6  legislat ive sess ion did nothing to impair the conc lus ion 

reached by the Montoy Court that the Kansas school f inanc ing 

scheme was criti cally underfunded . 

However , here the State ' s  challenge can best . be said to 

be grounded on the "value" of what the cost studies and 

education profess ionals  from the State Board of Educat ion , 

local school boards , educators , and study experts indicated 

was required to generate and meet then exi sting educational 

sui tabi lity s tandards that def ined and measured the suitable 

education required by the Constitution . No standards 

currently in e f fect , or in the process of implementation , 

stand here challenged in to their suitabil i ty by education 

profess ional s ,  except by Plaint i f f s ' expert Dr . Baker who 

raises , but which we f ind Plaint i f f s  have not proved , 

questions of whether , in fact , they are too low . See TR : 

Baker at pp . 12 2 8 - 12 3 0 .  The De fendant , however ,  has 

produced , along with an argument based on the te s ting 

statistics of record , two experts who as sert that i f  one 

looks at the concept of a suitable education ,  not from the 
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perspective of the undeniable costs and expenditures that 

must be employed to meet it , but , rather , from the results to 

be achieved from a certain level of expenditures , then , 

ef fectively,  less could wel l  be the equal of more . 

Both of De fendant ' s  experts ,  Dr . Eric Hanushek and Dr . 

Michael podgursky ,  are not challenged on their credentials to 

give opinions , but rather on the soundnes s  of their opinions 

and their methodologies . The De fendant in its  Proposed Final 

Findings of Fac t  and Concl usions of Law fairly synopsizes the 

view of its experts and the Defendant ' s  and Plaint i f f s ' 

competing arguments advanced in respect thereto . Thi s  

de fense summary advanced is  a s  follows , however ,  these 

prof fered suggested f indings are presented only for 

expos ition of the posi tion of the parties , part icularly , the 

De fendant , not as f indings of fact by thi s Court . These 

assertions are as follows : 

" 3 6 0 . No one contends that it does not cost 
money to educate students , or that money 
does not make any di f ference ; however ,  evidences 
support that a macro infus ion of additional 
l imiting wi l l  l ikely not enhance student 
performance . 

3 6 2 . Both expert s presented scatter graphs 
which plot the re lationship between per 
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pupil spending in a school district in Kansas and 
student performance . The two graphs which 
follow are representative examples from Dr . 
Hanushek ' s  report . Each dot on the graph 
represents a Kansas school district . The vertical 
axis  indi cates the district test scores compared 
to the state average on Kansas assessments and the 
horizontal represents each di strict ' s  spending 
compared to the state average . Trial Transcript , 
Dr . Eric Hanushek , pp . 2 2 54 - 5 5 . Us ing a standard 
economic regression analysis , a computer program 
wi l l  take the dots and draw a line . A horizontal 
line means that there is no relationship between 
district spending and test scores . I f  
a district spending more money resulted in higher 
test scores , you would expect to see a l ine going 
upward and to the right . Trial Transcript , Dr . 
Eric Hanushek , pp . 2 2 5 7 - 6 0 . Based on multiple 
scatter graphs shown at trial ' [T] here ' s  no reason 
to expect better performance s imply by adding more 
money . '  Trial Transcript , Dr . Eric Hanushek , p .  
2 2 6 1 . [Graph omitted by the Court ] Exhibit 1 1 6 9 , 
pp . 3 5 - 3 6  ( s l ides 2 4 - 2 5 ) . 

3 6 3 . Dr . Podgursky simi larly looked at student 
test scores from the KSDE , and demonstrated the 
data on scatter graphs that compared scores to 
spending . Exhibit 1 1 7 0 , p .  3 6 - 9 6 . ' These data show 
there is  no systematic or stable pos i tive 
statistical relat ionship between spending per 
student in a district and student achievement . 
Indeed , it i s  much more common to f ind a negative 
relationship between the two variables . Thi s  doe s 
not mean that higher spending causes lower student 
achievement . Rather , it simply indicates that 
re liable stat istical relationship between the two 
variables does not exist . '  Exhibit 1 1 7 0 , p .  3 3 . 

3 6 4 . ' Simply put , it i s  not poss ible to 
ident i fy a level of district spending per student 
that can rel iably predict any given leve l of 
student achievement ' .  Id . What you get f rom this  
picture i s  that there is  no scient i f i c  way to 
answer the question of what amount of money doe s 
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it take to get to a particular outcome on test 
scores . ' There are political ways , which i s  the 
way we normal ly do i t , but there ' s  not a 
scient i f ic way to do that . '  Trial Transcript , Dr . 
Eric Hanushek , p .  2 2 6 6 . 

3 6 5 . Plaint i f f s ' expert , Dr . Baker , disagrees 
with Dr . podgusky and Dr . Hanushek . His main 
argument is that a relationship between spending 
and ' outcomes ' is  shown stat i stically . See , e . g . , 
Trial Transcript , Dr . Bruce Baker , p .  1 4 5 2 - 5 4 ; 
Plaint i f f s  Exhibit 3 8 4 . The other experts 
disagree . Dr . Baker says Dr . Podgusky and Dr . 
Hanushek did not properly account for variables in 
the ir statistical analysis . Trial Transcript , Dr . 
Bruce Baker , p .  1 3 2 5 - 3 3 . Dr . Podgusky says he did 
by analyz ing the data by disaggregated subgroups , 
which Dr . Baker and the LPA consultants did not . 
Trial Transcript , Dr . Michael Podgursky , pp . 
2 4 0 4 - 0 3 . Dr . Hanushek says there i s  no reason to 
control for the variables Dr . Baker ident i f ies . 
Trial Transcript , Dr . Eric Hanushek , pp . 2 2 6 7 - 8 1 , 
2 2 9 7 - 2 3 0 5 . His testimony implies that Dr . Baker 
and other cost study proponents keep adding 
variables unt i l  their studies produce the results 
they want . See i d .  at pp . 2 2 8 0 - 8 1 . We note a 
couple of famous quotat ions : ' Statistics : The only 
science that enables di f ferent experts using the 
same figures to draw different conc lus ions , '  ( Evan 
Esar , Esarb Comic Dictionary) , and ' I f you can ' t 
explain it to a six year old , you don ' t understand 
it yoursel f , ' (Albert Einstein) . We found much of 
what Dr . Baker said to be uninte l l igible . 

3 6 6 . Florence Neymotin , an As sistant Professor 
of Economic s  at Kansas State Univers i ty wrote an 
article conc luding from Kansas data that there is  
not a strong relationship between increased 
spending and outputs . Exhibit 1 0 0 9 . This  is not 
the only study , there have been many others . Dr . 
Hanushek did a ' study of the studies ' and 
concluded that the vast maj ority of the s tudies 
have conc luded there i s  no relationship between 
pupil teacher rat io and educat ion output s  ( Exhibit 
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116 9 ) , the same i s  true for teacher educat ional 
level and teacher experience ,  instead what i s  most 
important is the qual ity of the teacher . Id . ; 
Trial Transcript , Dr . Eric Hanushek , pp . 2 2 3 2 - 3 9 , 
2 3 2 5 . Dr . Baker rej ects Neymot in ' s study saying 
she drew conclusions about post-Mon toy spending 
from pre -Mon toy data . Trial Trans cript , Dr . Bruce 
Baker , pp . 14 6 1 - 62 . Thi s criticism cal l s  into 
quest ion the accuracy of Dr . Baker ' s  evaluation of 
the applicable literature and sc ient i f ic studies .  
Neymotin clearly limited her conc lusions to the 
data , with some additional data , considered in the 
LPA study . Exhibit 1 0 0 9 . A causal , non- expert , 
review of her publi shed study shows thi s . Her 
conc lusions dispute the LPA consultant ' s  
conc lus ions , but do not make an as sertion about 
post -Mon toy spending . Exhibit 1 0 0 9 . 

3 6 7 . States which spend more (Wyoming i s  in 
the top 5 in spending per pupi l )  do not 
necessari ly rank higher than Kansas on the 
nat ional assessment tests . Exhibit 1 1 6 9 , p .  5 4 - 5 7 . 
Kansas ranks higher than Wyoming on the 
probability of going to col lege , High ACT and SAT 
scores , graduat ion rates and national assessments . 
Exhibit 1 1 6 9 , p .  5 8 . 

3 6 8 . The LPA study - which inc luded the 
statist ical cost study estimates - made a 
review of l i terature regarding the e f fect of 
spending on education outputs .  I t  reported there 
were mixed opinions on that subj ect , some said 
spending was re lated to improved student 
performance , others said there was no 
relationship . Trial Transcript , Scott Frank , pp . 
3 0 2 1 - 3 2 . 

3 6 9 . The LPA retained a consultant to study 
the Kansas data , and that study conc luded : ' We 
found a strong as soc iation between the amount s  
districts spend and the outcomes they achieve . In 
the cost function results , a 1 . 0 % increase in 
district performance outcomes was assoc iated with 
a 0 . 8 3 %  increase in spending - almost a one - to - one 
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relationship . Thi s  means that , all other things 
being equal , districts that spent more had better 
student performance . '  Exhibit 1 9 9 , p .  4 0 . 

3 7 0 . O f  course , it has been seven years since 
that statement was made in January of 2 0 0 6 , based 
upon review of data from 1 9 9 9 - 2 0 0 0  to 2 0 0 3 - 04 . 
Exhibit 1 9 9 , C - 5 . Common sense suggests it should 
be poss ible to determine if the infus ion of that 
money from 2 0 0 5  af fected outcomes over t ime and to 
evaluate ,  i f  in fact , there was thi s  1 to 0 . 8 3 %  
relationship See Trial Transcript , Scott Frank , 
pp . 2 0 4 3 - 4 6 . Review of the data presented shows 
that there was no consi stent pattern or 
relat ionship shown between increases in spending 
and education outputs either statewide [Exhibi t  
1212A] o r  for districts [Exhibits 12 13A,  12 14A, 
12 15A ,  1 2 1 6A] . 

3 7 1 . Plaint i f f s  claim that there i s  a ' lag 
ef fect , ' but they cannot explain thi s away . When 
test scores increased as spending went down , 
witnesses tes t i f ied the lag j ustif ied the delay . 
When test scores decreased as spending went up , 
these witnesses again relied on a lag . Plaint i f f s  
cannot have i t  both ways . Intuitively some degree 
of lag in some c ircumstances could make sense , but 
no scient i f ic evidence was produced to support the 
c laimed ' lag ' and no evidence was produced to 
di f ferentiate those instances where a lag c laim 
makes l ittle or no sense , e . g . , hiring 
more teachers . On the basi s  of the evidence 
presented , the lag argument cannot explain away 
the creditable sc ient i f i c  test imony that there is 
no correlat ion between macro leve l funding and 
student achievement . 

3 72 . In any event , under any scenario , the 
purported ' 1  to 0 . 8 3 %  re lationship ' does not 
and was not intended to support a c laim that 
infus ion of money would produce - in the real 
world - a nearly one - to - one increase in percentage 
student achievement . Trial Transcript , Dr . Bruce 
Baker , 1 4 5 2 - 54 . 
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3 7 3 . What makes the impact of spending i s sue 
so di f f icul t , part icularly where c los ing 
test scores are the focus , i s  that there are so 
many variables which can impact student academic 
achievement , including parents addicted to 
alcohol , meth or other drugs ( Trial Transcript , 
Rodney Rathburn, pp . 3 1 12 - 13 ; Trial Transcript , 
Donna Davi s ,  pp . 3 04 4 - 4 5 ) , incarcerated parent s 
( Trial Transcript , Dr . Kibl inger , p .  3 13 4 ) , 
eros ion of the nuc lear fami ly ( Trial Transcript , 
Rodney Rathburn , pp . 3 1 12 - 13 ) , parents who do not 
take advantage of the tutoring of fered to their 
chi ldren ( Trial Transcript , Donna Davi s , p .  3 0 5 3 ) , 
illness  and lack of health insurance ( Trial 
Transcript , Mary Stewart , pp . 9 5 4 - 5 5 ) . 

3 74 . Al l agree that signi f icant social and 
fami ly background factors can inf luence the 
achievement gap . Trial Transcript , Dr . Bruce 
Baker , pp . 1524 - 2 6 . No state has el iminated the 
gap between disadvantaged and non-di sadvantaged 
chi ldren through its  of f set strategies . I d ,  In 
fact , Dr . Baker could not identi fy a district 
where the assumpt ion that applying more money wi ll  
completely offset these social and fami ly i s sues . 
Id . 

3 7 5 . On the other hand , Kansas Educat ion 
Commissioner , Dr . DeBacker , was asked to 
explain how Kansas has made steady improvement in 
Kansas assessment test scores , for all  
groups of students ,  over the last 1 0  years in 
l ight of the recent reduction in the BSAPP . She 
attributed this to ( a )  teachers knowing the state 
standards , knowing the assessments , knowing how to 
prepare s tudents ( inc luding use of formative 
asses sments to check student learning along the 
way) and ( b )  the momentum which has bui lt up where 
' we look at what ' s  happening within the actual 
classrooms with the teachers and with the students 
and the communi ty getting students ready . We then 
always say ,  too , you set a mark for us and Kansans 
want to meet that mark . And whether the mark is at 
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8 7 . 5  percent or 9 1 , we seem to - seem to be able 
to do it . '  DeBacker Depo . ,  p .  9 8 . 

3 7 6 . From thi s , no one contends , nor do we 
conc lude , that spending money in educat ion i s  
unnecessary or makes no di fference . Instead , we 
conclude that there is  a reasonable bas i s  to f ind 
infus ion of  additional money at a macro leve l in 
Kansas educat ion would not make a di f ference in 
student performance on standardi zed tests or 
graduation rates and it is  certainly not 
guaranteed such an infus ion would generate greater 
student performance . "  

Defendant ' s  Final proposed Findings of Fact . 

Here , we disagree substant ial ly with the above 

suggested f indings advanced by the Defendant . We disagree 

for the fol lowing reasons and make our f indings accordingly 

on thi s issue . Most important ly here , we f ind there i s  

simply no re l iable evidence advanced by the State that 

indicates that a reduction in funds ava i l able to the K- 12 

school system would assure an " improvement in performance 

that ref lects high academic standards" as required by K . S . A .  

7 2 - 6 4 3 9 ( a } , which the Montoy court accepted a s  a standard of 

suitabil ity and found to be consi stent with Art ic le 6 ,  § 

6 (b ) ' s  intent . Montoy II, 2 7 8  Kan . at 7 7 3 . We f ind the 

truth of the matter i s  contrary to the State ' s  as sertions . 

The contrary to the State ' s posi tion i s  provided 

authoritative ly and credibly , not only by knowledgeable 
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educators , but the experts behind the Augenblick & Myers 

Study and the Legislat ive Post Audit Study ( Ducombe & 

Yinger) and , as wel l ,  by the record of the existing 

measurement standards which Plaint i f f s ' [ Proposed] Final 

Findings of Fact and Concl usions of Law advance as follows : 

" 3 9 7 . The prel iminary state data for 
2 0 1 1 - 12 shows that school di stricts are beginning 
to feel the e f fects of the decrease in funding ; 
whi le , overall , the State made its  AYP goal , 
subgroups (White and Asian)  met the AYP target on 
the reading asses sments . See Tr . Ex . 4 12 . Eight 
subgroups did not meet the AYP target . Id . Only 
four subgroups met the AYP target s  on math 
assessment s ;  s ix subgroups did not . Id . 

3 9 8 . The data in Exhibit 4 12 uses the revised 
AYP targets , pursuant to a partial waiver the 
State received . See e . g . Al l ison Tr . Test . 
2 5 8 2 : 2 0 - 2 5 ; Neuenswander Tr . Test . 2 15 9 : 1 - 1 0 . 
The waiver al lows the State to determine AYP 
based on the 2 0 1 0 - 1 1 AYP targets instead of the 
2 0 1 1 - 12 targets .  Id . 

3 9 9 . Had the State not been granted a part ial 
waiver for the 2 0 1 1 - 12 school year , the State , as 
a whole , would llQt have made AYP in either math 
or reading . See Tr . Ex . 4 13 . Only one subgroup 
(White ) would have met the AYP targets in reading 
and only two subgroups (White and As ian )  would 
have the met the AYP target s  in math . Id . 

4 0 0 . Current ly , there are a signi f icant 
number of African-American students in Kansas 
who are not meeting the goal s  the State has set 
forth for them on the reading assessment s and 
that subgroup has consistently struggled to do so 
since 2 0 0 7 . See Tr . Ex . 4 16 ( copied below) . 
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4 0 2 . Prior to the re lease of the 2 0 1 1 - 12 
prel iminary data , Kansas data showed that , 
general ly speaking , achievement scores for all  
student s  were s lightly increas ing . See e . g . Tr . 
Ex . 1 0 7 , at KSDE13 8 4 7 2 , 1 3 8 4 8 0 . 

4 0 3 . However ,  it i s  we l l  known that averages 
can hide problems with achievement among 
subgroups . See Frank Tr . Test . 1 9 6 9 : 1 8 - 1 9 7 0 : 15 ;  
Kibl inger Tr . Test . 3 2 0 9 : 1 0 - 24 . When analyz ing 
student asses sment data in Kansas , i t  i s  c lear 
that ' when you take the average of all  kids in 
Kansas where some kids do exceptionally well , it 
tends to disguise or mask subgroup problems . '  See 
Frank Tr . Test . 1 9 6 9 : 1 8 - 19 7 0 : 15 .  

4 0 4 . The achievement gap s t i l l  exi sts and ' i s 
sti l l  a challenge for Kansas . '  See Neuenswander 
Tr . Test . 2 0 7 6 : 2 3 - 2 5 . Kansas cannot , as Defendant 
suggests , see State Opening FOF � 2 0 9 - 2 1 6 , become 
complacent about the achievement gap in light of 
reductions of the gap . See i d . ; Tal lman Tr . Test . 
1 1 3 2 : 2 - 9  ( stating that j ust because Kansas does 
wel l  on c los ing the gap is  not incentive to give 
up on narrowing it further) . 

4 0 5 . An example of how ' averages hide the 
problem '  can be seen in assessment data 
for the 2 0 1 0 - 2 0 1 1  school year . There , 12 . 2 % of all  
students in the State scored below proficient in 
reading . See Tr . Ex . 1 0 3 . However , 1 9 . 5 % of 
Economical ly Disadvantaged students ( or 4 4 , 2 4 8  
students )  in the state scored below profic ient ; 
2 1 . 6 % of Hispanic students ( 16 , 8 0 1  students )  in 
the state scored below prof icient ; 2 7 . 8 % of ELL 
students ( 12 , 6 7 5  students )  in the state scored 
below profic ient ; and 2 7 %  of African American 
students ( 9 , 5 8 2  students )  in the s tate 
scored below proficient . Id . Average s hide the 
fact that s igni f icant numbers of Economical ly 
Disadvantaged , Hi spanic , ELL and African- American 
students are not meet ing the state reading 
standards and , thus , are not receiving a ' suitable 
educat ion . ' 
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4 0 6 . The result s  of the State Math 
Assessments for the 2 0 1 0 - 2 0 1 1  school year show a 
more staggering disparity : more than one - third of 
African-American students ( 3 2 . 6 % or 1 1 , 5 6 9  
students )  in the State scored below pro f ic ient See 
Tr . Ex . 1 0 4 . Thi s  i s  compared to 14 . 6 % of all  
students in  the State who scored below profic ient . 
Id . Moreover , 2 2 . 2 % of Economically Disadvantaged 
students ( 5 0 , 7 3 4  students )  in the state scored 
below proficient ; 2 2 . 6 % of Hi spanic students 
( 17 , 5 7 9  students ) in the state scored below 

prof icient ; and 2 5 . 2 % of ELL student s ( 11 , 4 8 9  
students )  in the state scored below pro f i c ient . 
See Id . When the result s  are narrowed to j ust 
those Grade 11 Math scores , 4 0 . 3 % of 
African-American students score below profic ient , 
3 8 . 6 % of ELL students score be low profic ient , 
2 8 . 9% of Hispanic students and 2 8 . 5 % of 
Free/Reduced Lunch students score be low 
profic ient . See Tr . Ex . 1 0 6 . In fact , 1 7 . 4 % of all  
11th grade students in the state scored below 
proficient in math . Id . 

4 0 7 . In 2 0 1 0 - 1 1 , 2 1 1  public  schools  did not 
make AYP .  See Tr . Ex . 94 . The State should not be 
satisf ied when nearly 15%  of its  school s cannot 
make AYP . See i d e  Moreover , in that same year , 
more than one - third of Kansas school districts did 
not make AYP .  See Tr . Ex . 94 ( stat ing 77 of 2 1 1  
( or 3 6 % )  of  school districts did not make AYP )  . 
The students in these districts and schools  are 
not rece iving a suitable education . 

4 0 8 . As a district , Wichita was a di strict 
' on corrective action '  during the 2 0 1 0 - 11 school 
year . See Al l ison Tr . Test . 2 4 9 9 : 5 - 7 ;  Tr . Ex . 1 1 9 ; 
Tr . Ex . 9 5 , at KSDE0 0 0 0 5 S . A district i s  ' on 
correct ive action '  or ' in corrective action 
status ' when it i s  ' on improvement ' for three or 
more years . A di strict is ' on improvement ' when it 
fai ls to meet adequate yearly progres s  (AYP ) for 
two consecut ive years . See Lane Tr . Test . 
1 5 3 : 2 3-15 4 : 6 ;  Tr . Ex . 9 5 , at KSDE0 0 0 0 5 5 . As of 
trial , Wichita had been on improvement for f ive 
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years and j ust completed its third year on 
corrective act ion . See Al li son Tr . Te st . 2 4 9 9 : 1 - 4 . 
To move o f f  of corrective action ,  Wichita would 
need to meet the district cri teria for AYP . Id . at 
2 4 9 9 : 1 0 - 12 .  Based on prel iminary data , that is  not 
going to happen and Wichita i s  going to cont inue 
to be a di strict ' on correct ive action . ' See 
Al l i son Tr . Te st . 2 5 0 8 : 2 4 - 2 5 0 8 : 1 .  During the 
2 0 1 0 - 1 1 school year , the Wichita school district 
had twelve schools on improvement . See Tr . Ex . 95 , 
at KSDE0 0 0 0 5 5 . Although the waiver wi l l  nul l i fy 
previous sanctions for fai l ing to meet AYP ,  this 
evidence c learly demonstrates that Wichita has 
fai led to meet the AYP goals set for them , 
pursuant to the NCLB and QPA,  for at least the 
last f ive years . 

4 0 9 . In 2 0 1 0 - 1 1 ,  prior to the waiver , Wichita 
students did not meet AYP on either the reading or 
math assessment s . See Tr . Ex . 1 1 8 . The annual 
target for that year on the reading assessments 
was 8 6 % i the total percentage of students who met 
the annual target was only 74 . 8 % .  See i d e  at 
ACHTEVEMENTOOOOZ 9 . The total number of students 
within the subgroups making AYP was much lower . 
Only 6 0 . 7 % of ELL students met AYP i almost 4 0 %  of  
ELL students did not . Id . at ACHIEVEMENT0 0 0 0 3 3 . 
Only 6 9 . 8 % of Free/ Reduced Lunch students ,  6 8 %  of 
Hispanic students ,  and 64 . 6 % of African-American 
students made AYP i  approximately one - third of each 
of those subgroups did not . Id . 

4 10 . Wichita s tudents s imi larly did not make 
AYP on the math asses sments . See Tr . Ex . 1 1 8 . On 
the math assessment s , only 7 0 . 2 % of all  students 
met AYP the annual target was 82 . 3 % .  See i d e  at 
ACPHEVEMENT0 0 0 0 3 5 . Only 6 5 . 5 % of the Free/Reduced 
Lunch students met AYP ,  only 6 6 . 5 % of the Hi spanic 
students met AYP ,  and only 6 3 . 8 % of the ELL 
students met AYP . Only 5 6 . 6 % of African -American 
students made AYP in math , meaning that 4 3 . 4 % did 
!!Qt. .  
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4 1 6 . In 2 0 1 0 - 1 1 ,  prior to the waiver , Dodge 
City students did not meet AYP on e i ther 
the reading or math assessments . See Tr . Ex . 
116 . The annual target for that year on the 
reading assessments was 8 6 % ; the total percentage 
of students who met AYP was only 7 9 . 8 % .  See i d . , 
at ACHIEVEMENT0 0 0 0 5 3 . Only 74 . 1% of ELL s tudents 
met AYP ,  which means that one - quarter ( 2 5 . 9% ) did 
not . Id . at ACHIEVEMENTOOOOS7 . On the math 
asses sments ,  only 6 5 . 2 % of Dodge City ' s 
African-Ameri can population met AYP .  See i d .  at 
ACHIEVEMENT0 0 0 0 6 4 . That means more than one - third 
( 3 4 . 8 % )  of the African-American students in Dodge 

City did llQt . 

4 17 . As a district , Hutchinson was a district 
' on improvement ' during the 2 0 1 0 - 1 1 
school year and did not make AYP that year . 
Kibl inger Tr . Test . 3 1 3 7 : 14 - 1 5 ;  Tr . Ex . 117 , at 
ACHIEVEMENT00009 6 . A district i s  ' on improvement ' 
when it fails  to meet adequate yearly progre ss 
(AYP) for two consecutive years . See Lane Tr . 

Test . 1 5 3 : 2 3 - 15 4 : 6 ;  Tr . Ex . 9 5 , at KSDE0 0 0 0 5 5 . 
Based on prel iminary assessment data , i t  appears 
that Hutchinson wi l l  once again not make AYP and 
would , under the former law ,  remain ' on 
improvement . '  See Kibl inger Tr . Test . 3 13 7 : 1 9 - 2 3 . 
During the 2 0 1 0 - 1 1 school year , the Hutchinson 
school di strict had two schools on improvement . 
Tr . Ex . 9 5 , at KSDEOOOOS7 .  These two schools 
would , under the former law , be subj ect to 
sanctions . Tr . Ex . 95 , at KSDE0 0 0 0 5 7 . Although the 
waiver wi l l  nul l i fy previous sanctions for fail ing 
to meet AYP , thi s evidence c learly demonstrates 
that Hutchinson has fai led to meet the AYP goal s  
set for them, pursuant to the NCLB and QPA,  for 
several consecutive years . 

4 1 8 . In 2 0 10 - 1 1 ,  prior to the waiver , 
one - quarter ( 2 5 . 2 % )  of Hutchinson ELL students 
did not met AYP on the reading asses sment s . See 
Tr . Ex . 1 2 0 , at ACHIEVEMENT00 0 04 5  ( stating that 
only 74 . 8 % of ELL students did meet AYP ) . On the 
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math assessment s , only 6 8 . 5 % of Hutchinson ' s ELL 
students met AYP .  See i d e  at ACHIEVEMENT00005 1 . 
That means almos t  one - third ( 3 1 . 5 % )  of the ELL 
students in Hutchinson did llQt . 

4 2 0 . The National As sessment of Educational 
Progress ( ' NAEP '  or ' the Nation ' s Report Card ' ) is  
the only national assessment that measures what 
students know and can do in various subj ect areas . 
See Tr . Ex . 8 5 ; Lane Tr . Test . 1 8 3 : 9 - 2 1 . 

4 2 1 . Although NAEP and Kansas assessment 
results cannot be compared , NAEP does 
al low for a compari son of Kansas students to 
students in other states . See Tr . Ex . 85 ( stat ing 
that comparisons of NAEP and Kansas assessment 
results are problematic ) . NAEP i s  the only common 
tool for measuring student achievement across 
states . See Tr , Ex . 8 5 ; Lane Tr . Test . 1 8 3 : 9 - 2 1 . 
For thi s reason , it is another tool available to 
determine whether Kansas students are receiving a 
' suitable education . ' See e . g . , Tr . Ex . 3 9  
( stating a sui table educat ion must al low students 
to compete favorably in academics and j ob market )  . 

4 2 2 . Whi le Kansas asses sments use the f ive 
performance categories to measure achievement on 
the assessment s ( exemplary,  exceeds standards , 
meets standards , approaches standards , and 
academic warning ) , NAEP uses four achievement 
levels . See e . g . , Tr . Ex . 87 ; Lane Tr . Test . 
1 8 8 : 9 - 2 0 . The ' below basic ' achievement level is  
simi lar to the bottom two Kansas assessment 
standards of ' approaches standards and ' academic 
warning ' - - - each of these levels  indicate that 
the student is scoring ' below prof iciency . '  

4 2 3 . The achievement gap that exists  between 
Kansas subgroups on state assessment s , also 
appears in the NAEP results . For instance , in 
2 0 1 1 , more than hal f  of the black students in 
Kansas ( 54 % ) , more than hal f  the ELL student s 
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( 5 2 % ) , and two- thirds of the student s with 
disabi l i t ies  ( 6 7 % )  tested below bas ic  on the NAEP 
4 th grade reading test . See Tr . Ex . 1 2 2 . The white 
students in Kansas fared better ,  with only 2 4 %  of 
them testing below basic . Id . However , that still  
means that approximately every one in  f ive whi te 
students who partic ipated on this NAEP asses sment 
scored below proficiency . A s imilar gap existed in 
4 th grade math , 8 th grade reading , and 8 th grade 
math . Id . Notably , with the exception of the 4 th 
grade math assessments , more than ha l f  of the 
students with disabi l ities and more than hal f  of 
the ELL students scored below proficiency on each 
of the di f ferent asses sments . Id . 

C o  ACT Results Show Kansas S tudents Are 
Not Receiying a ' Suitable Bducation '  

4 2 5 . I n  Kansas , t o  enrol l  i n  a state 
univers ity, a student must receive a score of 2 1  
on the ACT . See Tr . Ex . 6 6 ; Lane Tr . Test . 
1 6 0 : 1 1 - 14 . The average ACT score in the Kansas 
City school district is a 17 . See Lane Tr . Test . 
1 6 0 : 1 1 - 14 . 

4 2 6 . ACT has set College Readines s  Benchmarks 
to determine readiness for courses commonly taken 
by f irst-year col lege s tudents . See Tr . Ex . 6 2 , at 
SIG-ACT0 000 0 4 . The benchmarks represent the 
minimum ACT scores required for high school 
students to have approximately a 7 5 %  chance of 
earning a grade of C or better , or approximately a 
5 0 %  chance of earning a grade of B or better . Id . 
The benchmarks are an 1 8  in Engl i sh ,  2 2  in 
Mathemat ics , 2 1  in Reading , and 24 in Sc ience . Id . 

4 2 7 . A s igni f icant number of Kansas high 
school graduates are not ready for col lege -
level course work a s  measured by ACT Benchmarks . 
See Tr . Ex . 14 5 ,  at KBOR000 0 2 8 . In fac t , only 2 6 %  
of Kansas high school graduates meet the ACT 
Benchmarks in English , Math , Reading , and Sc ience , 
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indicating that only 2 6 %  of Kansas students are 
college - ready in all  four areas . See id . 

4 2 8 . In Kansas , the achievement gap i s  
apparent by considering the number o f  s tudents 
who meet the ACT Benchmarks . See Tr . Ex . 1 6 6 , at 
SIG-ACT0 0 0 0 6 9 . For instance , only 1 9 %  of 
African-American students meet the benchmarks in 
Col lege Algebra , as compared to 5 5 %  of White 
students and 5 1% of all students .  Id . 

4 2 9 . [ [O] nly 3 4 %  of Kansas students pass  
the benchmarks in College Biology . Only 9 %  of the 
African-American students do . See Tr . Ex . 1 6 6 , at 
SIG-ACT0 0 0 0 7 0 . 

4 3 0 . Whi le 7 9 %  of White students meet the 
benchmarks in Col lege Engl ish Composition ,  only 
4 0 %  of the African-American students do . See Tr . 
Ex . 1 6 6 , at SIG-ACT0 0 0 0 6 9 . 

4 3 1 .  According to the ACT Benchmark scores , 
Kansas s tudent preparation for math and sc ience is  
low . See Tr . Ex . 1 6 7 , at  SIG-ACT0 0 0 0 5 0 . This  ' is 
alarming , given the high demand for sc ience - and 
math-intensive careers such as nurs ing , pharmacy , 
and teaching . '  Id . 

D .  Graduation Rates Show Kansas Students Are Not 
Receiving a ' Sui table Educat ion ' 

4 3 2 . Between 2 0 10 and 2 0 1 1 ,  graduation rates 
signi f icantly dec l ined . See Tr . Ex . 1 0 7 , at 
KSDEI3 5 8 0 3 - 4 . This  is at least partial ly due to a 
new formula for calculat ing graduation rates . See 
i d .  at 1 3 8 5 2 3 . However , the new formula i s  a 
better indicator of the actual graduation rate . 
See Tr . Ex . 6 3 . 

4 3 3 . In 2 0 11 ,  however , there were a 
signi f icant number of Kansas student s who did not 
graduate in either 4 ( 1 9 . 3 % )  years or 5 years 
( 2 4 . 8 % ) . See Tr . Ex . 1 0 1 . In Kansas City ,  1 8 %  of 
the students overall  did not graduate within 5 
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years . See Lane Tr . 2 2 7 : 2 0 - 2 2 8 : 8 .  According to 
2 0 1 0-1 1 data , a s igni f icant number of Kansas City 
students ( 3 7 . 1 % )  and Wichita students ( 3 3 . 8 % )  did 
not graduate within 4 years . See Tr . Ex . 1 3 5 .  

4 3 4 . The graduation and drop - out rates in 
Kansas prompted the Kansas As sociation of  
School Boards to state , on June 1 3 , 2 0 1 1 , that 
n [t ] oo many students still  drop - out of school , or 
graduate without all  the ski l l s  required for 
col lege , careers and citizenship . '  See Tr . Ex . 
1 9 3 . 

4 3 5 . ' During the 2 0 0 8 - 2 0 0 9  school year , 3 , 0 0 3  
Kansas student s dropped out o f  school . 
That i s  approximately eight students a day or one 
every three hours . The dropout rates are 
disproportionate ly high among African American ,  
Hi spanic ,  and American Indian students ,  spec ial 
education students and students from low- income 
fami lies . . .  persistent gaps stil l . . . these 
same student sub - groups experience graduation 
rates f ive to ten percent lower than the state 
average . '  See Tr . Ex . 1 3 2  at KSDE0 0 2 7 6 1 . 

4 3 6 . There i s  a 3 7 %  gap between the 
percentage of white students graduat ing in 
Kansas ( 7 8 % )  and the number of Hi spanic students 
( 4 1 % ) . See Tr . Ex . 6 3 . 

4 3 7 . Recent data shows that 3 0 %  less Hispanic 
students graduate than are enrol led in Dodge City .  
See Tr . Ex . 2 7 0 , a t  USD44 3  0 0 6 3 8 9 . Even fewer go 
on to receive a col lege education ; by one 
est imate , there are less than twenty Hispanic 
col lege graduates in the Dodge City community .  See 
Ort i z - Smith Tr . Test . 1 7 4 6 : 15 - 17 4 7 : 1 9 .  

4 3 8 . Prior to the waiver , Kansas did not use 
subgroup graduation rates for calculat ing 
AYP . See Tr . Ex . 6 3 . This means that Kansas 
schools  could make AYP despi te a cons i stent , or 
even growing , graduation gap . Id . 
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E ,  Remediation Rates Show Kansas Students Are Not 
Receiving a ' Suitable Education '  

4 3 9 . Fourteen percent of the s tudents who 
attend Kansas univers it ies are in remedial 
courses .  See Tompkins Tr . Test . 1 5 7 6 : 1 9 - 2 2 . 

4 4 0 . That number i s  higher for communi ty 
col lege students ,  of which 18 . 7 % take 
remedial courses . See Tr . Ex . 2 5 1 ,  at KSDE14 2 8 4 5 . "  

Even on the very best view from the State ' s  

perspective , performance of some Kansas students may have 

stagnated in some sense , but , unfortunately , even i f  true , 

any stagnation i s  occurring in the face of  the enhanced 

performance requirements forthcoming by the Kansas State 

Board of Education ' s adoption of the " Common Core 

Standards" .  The implementation of an understanding in 

educators of what the se new standards wi l l  mean to the 

Kansas K- 12  school system in terms of system performance has 

begun and which new standards wi l l  substantial ly have an 

af fect on the funding deci s ions that have to be made in the 

2 0 1 3  session of the Legis lature and forward , yet , no study 

has been presented to us that would assess , in f inite 

fashion , the costs to achieve them . Nevertheless , as noted , 

proj ections of profess ionals at all  leve l s  agree these 

standards wi l l  increase the costs and expendi tures necessary 

to provide the resources to meet those goals . 
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Further , fide l i ty to the adoption and carrying forth 

these standards was integral to the granting of the waiver 

from the mandates of  the No Chi l d  Left Behind Act . ( See , 

Plaint i f f s ' [ Proposed] Final Findings of Fact at No . 3 6 2 ; 

Waiver Request at Defendant ' s  Exhibit 1 3 0 0 ; TR : DeBacker at 

pp . 3 0 - 3 3 . )  Nevertheless , had the No Chi ld Left  Behind 

Act ' s  requirements and goals not been subst ituted for by the 

grant of the State ' s  waiver request , and even when based on 

the best view of the State ' s  asserted student performance 

analysis , i . e . , " stagnated" , that Act ' s  standards , most 

probably, would not have been met . See Plaint i f f s ' Findings 

of Fact at No . 4 4 6 - 4 4 9 . What these now substi tuted and 

existing standards forward and their impact wi l l  be are 

accurately and credibly advanced by the Plaint i f f s , as 

fol lows : 

" 3 5 9 . Educators in Kansas understand that , 
under the current system adopted pursuant 
to the No Child Le ft Behind Act (NCLB ) , Kansas 
assessments are not a good indicator of  
whether students are col lege and career ready . See 
e . g . Beech Tr . Test 7 9 3 : 2 0 - 7 94 : 1 ; see also Lane 
Tr . Test . 97 : 1 9 - 2 1  ( s tating students may be able 
to ' receive a letter grade to pass a c lass but 
they truly are not ready for col lege and 
careers ' )  . 

3 6 0 . The waiver also acknowledges that 
students who are already above proficiency in 
Kansas are not currently rece iving an adequate 
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educat ion and has taken the focus o f f  of gifted 
programs . See Neuenswander Tr . Test . 
2 17 6 : 1 0 - 2 17 8 : 5 ; Tr . Ex . 1 3 0 0  at 2 3  (wherein the 
State acknowledged that , because of the ' over 
emphas i s  on making [AYP] , educators were unable to 
focus on preparing Kansas students for college and 
careers ) . There i s  a problem in Kansas with 
students who are ' fall ing through the cracks ' due 
to increased pressure to prepare students for 
state assessments because this pres sure has taken 
the focus away from col lege and career readiness . 
See Kibl inger Tr . Test . 3 2 1 0 : 7 - 3 2 1  1 : 1 6 .  

3 6 1 . In July 2 0 12 , the State of Kansas 
conditional ly received a waiver from certain 
federal requirements under NCLB . See DeBacker Tr . 
Test . 3 0 : 1 9 - 3 2 : 2 ;  82 : 1 1 - 19 ( discus s ing 
conditional aspect of waiver)  . 

3 6 2 . In reque st ing its waiver , the State made 
an as surance that it had adopted col lege 
and career ready standards . See Tr . Ex . 1 3 0 0 , at 
1 1 ,  2 4 . Thi s i s  cons i stent with the stated goal of 
Kansas ' public  educat ion system to prepare ' gll 
students adequate ly for col lege and career 
success . '  Tr . Ex . 13 0 0  at 2 8 . The State had 
already adopted college and career readines s  as a 
measure of a ' suitable education '  wel l  before the 
application for the waiver and wel l  be fore the 
State adopted the Common Core Standards . See Tr . 
Ex . 3 9  ( stat ing the legis lature has establi shed 
that a suitable education in Kansas mus t  be 
des igned , among other things , to enable students 
to choose and pursue l i fe work inte l l igently and 
to enable s tudents to compete favorably 
in academics and the j ob market ) ;  Lane Tr . Test 
162 : 4 - 9  ( indi cat ing that the language found within 
Tr . Ex . 3 9  could also be referred to as a standard 
of col lege and career readiness ) ; Tr , Ex . 3 8  
( trac ing the col lege and career readings 
requirements of a ' suitable educat ion ' in Kansas 
as far back as 1 9 94 ) ; FOF � I I I . A .  ( ci t ing 
suitable education requirements ) ; COL § I I  
( def ining a suitable education ) ; see a l so FOF � 
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I I I . G . (providing a more in- depth di scuss ion of 
Kansas ' adoption of the Common Core Standards and 
the Common Core ' s emphasis on col lege and 
career ready s tandards ) . 

3 6 3 . Despite the fact that the State already 
made a commi tment to col lege and career readiness 
before applying for the waiver , increas ing the 
number of students who are col lege and career 
ready was ' the driving force ' behind recent 
changes to the standards in Kansas . See Tr . Ex . 
1 3 0 0  at 2 1 . 

3 64 . No studies were conducted to determine 
whether the waiver would increase the cost of 
educating Kansas students . See DeBacker Tr . Test . 
4 9 : 3 - 5 1 : 14 .  

3 6 5 . In summary , although the waiver wi l l  
increase the demands on Kansas educators 
and students :  ( 1 )  the requirement that Kansas 
students be col lege and career ready was already 
part of the State ' s  def inition of a ' suitable 
education '  and ( 2 )  the school districts received 
no increase in funding assoc iated with meeting the 
increased demands . See s upra . 

C o  Increased Demands Associated wi th 
Adoption of the Common Core Standards 

3 6 6 . Kansas adopted the national Common Core 
Standards , which were deve loped at 
the nationa l leve l and adopted by the large 
maj ority of the states . See Tr . Ex . 5 6 . 

3 6 7 . The Common Core Standards are 
spec i f ically designed to increase the number of 
students that graduate from high school ready for 
col lege and/or career . See Neuenswander Tr , Test ,  
2 0 84 : 2 - 8  ( ' Common Core Standards are more of a 
deeper dive into the curriculum - - - to prepare -
it ' l l be the set of standards to help prepare kids 
better for level of col lege and career 
readines s . ' )  i Tr . Ex . 5 6 ,  at KSBE0 0 0 8 0 1  ( stating 

172 

990170



the standards represent a set of expectations for 
student knowledge and ski lls that high school 
graduates need to master to succeed in college and 
careers } ;  Tr . Ex . 6 1 ,  at KSDE1 3 8 5 7 0 , 1 3 8 5 8 5  
( indicat ing goal o f  Common Core Standards is  that 
' [a] l l  students leave high school college and 
career ready ' ) ;  Tr . Ex . 5 9 , at KSBEO O l 2 6 2  ( stating 
the Common Core high school standards ' spec i fy the 
mathematics  that all  student s  should study in 
order to be college and career ready ' ) ;  Tr . Ex . 
6 0 , at KSBE0 0 0 8 0 9  ( stating ' [t ] he Common Core 
State Standards for English Language Arts & 
Literacy in History/ Social Studies , Science , 
and Technical Subj ects . . . are the culmination 
of an extended , broad-based e f fort to ful f i l l  the 
charge issued by the states to create . . . 
standards in order to help ensure that all  
students are col lege and career ready in li teracy 
no later than the end of high school ' ) ;  Tr . Ex . 
13 0 0 , at 2 8  ( stating Kansas is  bringing its 
academic standards into alignment with Common Core 
standards to bring the state closer to its goal of 
' [p] reparing all  students adequately for college 
and career success ' ) . 

3 6 8 . As a result of the adoption of the 
Common Core Standards , there wi l l  be a 
national set of ski l l s  and knowledge that K- 1 2  
students wi l l  b e  expected t o  meet i n  the areas o f  
reading , math and eventually some other subj ects as 
wel l . See Lane Tr . Test . 12 8 : 2 4 - 12 9 . 7 .  The 
requirements under the Common Core Standards wi l l  
expand the current NCLB federal requirement s to 
inc lude not only reading and mathematics  but also 
history , social studies , science and technical 
subj ects . See Lane Tr . Test . 1 3 1 : 9 - 1 9 .  

3 6 9 . Common Core Standards wi l l  help to assess 
whether s tudents have the ski l l s  necessary to 
compete not only with neighboring communities and 
other students across the state but also whether 
students are competitive wi th other countries , 
including those countries that are outperforming 
the Uni ted States in the areas of math , science and 
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reading . See Lane Tr . Test . 13 0 : 12 - 2 4 . 

3 7 0 . The Common Core Standards are 
signi fi cantly more rigorous than the current 
Kansas standards . See Lane Tr . Test . 3 93 : 12 - 2 5 ; Tr . 
Ex . 5 8 , The Sta te of State Standards - and 
the Common Core - in 2 0 1 0 , at KSDE0 0 2 1 12 - 2 117 ; Tr . 
Ex . 13 0 0 , at 2 3 , 5 6  ( stating that by adopting the 
Common Core Standards , the State was adopting more 
rigorous college and career ready standards ) . 
Commi ssioner of  Education ,  Dr . Diane DeBacker , 
stated , prior to the adopt ion of the Common Core 
Standards , ' I  can assure you that the KSDE staff  
and the content experts we rely on for  advice and 
guidance agree that these standards are , indeed , 
higher and clearer than our current standards . '  Tr . 
Ex . 1 6 4 , at KSDE0 0 2 7 2 2 . A comparison study found 
that the Common Core Standards are superior to the 
current Kansas standards in both reading ( Kansas 
reading asses sments received a grade of ' C '  on the 
scale , compared to the ' B+ '  received by the Common 
Core Standards ) and in math ( Kansas math 
asses sments received a grade of ' F ' on the scale , 
compared to the ' A- '  received by the Common Core 
standards ) .  See Tr . Ex . 58 , at KSDE 0 0 2 1 1 2 , KSDE002 1 
15 . The study also noted that Kansas ' mathematics 
standards ' are among the worst in the country . '  See 
i d .  at KSDE 0 0 2 1 17 . The actual Common Core 
Standards are admitted as trial exhibits . See Tr . 
Ex . 5 9 , Common Core Standards for Ma thema t i cs ;  Tr , 
Ex . 6 0 , Common Care Standards for Engl i sh Language 
Arts & Li teracy in Hi s tory/Social  Studies , Science , 
and Techni cal  Subj ects . 

3 9 0 . The Kansas Board of Regents had adopted 
new admis s ion requirements for those 
students graduating from high school in 2 0 1 5 . See 
Tr . Ex . 6 7 ; Tompkins Tr . Test . 1574 : 3 - 15 7 5 : 6 .  The 
new admi ssion requirements wi l l  apply to students 
who entered high school in the fall of 2 0 1 1 . Tr . 
Test . Tompkins 1 5 7 5 : 7 - 9 ;  Tr . Ex . 6 7 . 
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3 9 1 . The increases are aimed at ensuring ' that 
the high school experience i s  adequate 
preparation for col lege . '  See Tr . Ex . 14 8 ,  at 
KBOR0 0 0 12 1 . ' Improving student success is the 
maj or goal of these new standards . '  See Tr . Ex . 
153 . 

3 92 . These requirements have increased and 
place higher demands on current Kansas students 
receiving a public education and are more rigorous 
than the previous standards . See Tompkins Tr . Test . 
1575 : 14 - 2 2 ; Lane Tr . Test . 2 5 4 : 1 7 0 2 2 ; Tr . Ex . 6 7 . 

3 9 3 . Prior to the adoption of the changes to 
the Qua l i f ied Admi ss ions requirements , 
Commi ssioner of Education Dr . Diane DeBacker 
acknowledged the increased demands and costs 
associated with complying with the new admi ss ions 
requirements ,  stating : ' [W] e ' ve heard from numerous 
schools  that [ the requirement for four years of 
math] wi ll  create s igni f icant increased staf f ing 
needs . . . .  [W] e urge the Task Force to . . .  
understand that di stricts are already be ing forced 
to reduce staff  due to budget cuts . '  Tr . Ex . 164 , 
at KSDE 0 0 2 7 2 1 . 

4 5 0 . Ultimately , regardless of the measure 
used by Kansas , the ult imate determination 
must be whether these students are leaving the 
Kansas public  education system ' able to succeed 
in col lege or able to succeed in the labor market . '  
See Baker Tr . Test . 12 2 3 : 1 1 - 12 2 4 : 12 .  

4 5 1 . Currently , all  Kansas student s are not 
rece iving a suitable education and all  students do 
not graduate from high school college and career 
ready . See e . g . Tompkins Tr . Test . 1 5 7 5 : 2 3 - 15 7 6 : 1  
( stating that some Kansas students are not prepared 
to attend Regent s  universities ) ; Cunningham Tr . 
Test . 1 8 5 7 : 1 8 - 1 8 5 8 : 3  ( testi fying Dodge City is  not 
providing a suitable education to its  s tudents and 
stat ing , ' Are our kids successful one year to the 
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next ? Can our graduates go to the post secondary 
choice that they make , whether it be col lege , 
university or trade school ? Can they be successful ? 
And the answer to that for us i s  no , all  students 
cannot do that . ' ) ; Feist Tr . Test . 1 7 0 0 : 17 - 1 7 0 1 : 4  
( testi fying that Dodge City student s are not ' as 

well prepared for col lege ' as they have been in the 
past ) ; Ort i z - Smith Tr . Test . 1 7 5 3 : 3 - 10 ( testi fying 
that we are not providing Dodge City elementary 
school students with a suitable education 
because they are not being prepared to graduate 
from col lege ) . For instance , in the Kansas City,  
Kansas school district only 34%  of s tudents attend 
college and less than 1 1 %  graduate from college . 
See Lane Tr . Tes t . 1 5 9 : 12 - 1 6 0 : 1 0 .  

4 52 . Employers estimate that almost hal f  ( 4 5 % )  
of high school graduates lack the ski l l s  
necessary t o  advance i n  careers . See Tr . Ex . 2 5 1 , 
at KSDE14 2 8 4 5 . 

4 5 3 . The State is  not fail ing to meet its  
[performance] constitut ional obl igation by one or 

two student s ,  or even f ive percent of s tudents .  The 
State is  fai l ing to meets its  [performance ]  
obligation with regard t o  a signi f icant number of  
Kansas students .  See DeBacker Tr . Test . 1 0 2 : 8 - 1 04 : 2  
( testi fying that thousands of students in Kansas 
are not meeting standards on the state 
assessment s ) . For instance , a signi f icant number of 
Kansas students ,  12 . 2 % or 5 8 , 2 1 8  s tudents scored 
below profic iency in reading in 2 0 1 0 - 1 1 . See Tr . 
Ex . 1 0 3 . In math , 14 . 6 % ,  or 6 9 , 6 7 0  students ,  scored 
below prof icient in 2 0 1 0 - 1 1 . See Tr . Ex . 1 0 4 ; 
DeBacker Tr . Test . 1 0 2 : 8 - 1 0 4 : 2 .  More than one - third 
of African-American students ( 3 2 . 6 % or 1 1 , 5 6 9  
students )  in the State scored below proficient on 
math assessments in 2 0 1 0 - 1 1 . See Tr . Ex . 1 0 4 . 
Almost one - f i fth ( 1 7 . 4 % )  of a l l  1 1 th grade student s 
scored below proficient in 2 0 1 0 - 1 1  on math 
assessments . See Tr . Ex . 1 0 6 . In 2 0 1 1 ,  there were 
a signi f icant number of Kansas students (more than 
one - f i fth) who did not graduate in either 4 years 
( 1 9 . 3 % )  or 5 years ( 2 4 . 8 % ) . See Tr . Ex . 1 0 1 . "  
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We f ind , and whole heartily agree with the view , that 

ultimate ly costs /expenditures always need to be tested from 

a perspective of value . Both of De fendants experts ,  Dr . 

Hanushek and Dr . Podgursky ,  admit that the " quality" of 

expenditure i s  the key and both agree , and Dr . Podgursky 

noted , that evidence "was mounting" that money well  spent 

can make a di f ference . Where , we di sagree in this case , 

however , is  two - fold . First , treat ing s tudents as a whole , 

however ,  categori zed , whether at risk , as Engl i sh as a 

second language ( ELL) , or by race , or even as gi fted , as 

amorphous groups belie the fact that individual students 

with individual learning ski lls  or di f ferences are the ones 

whom are actually being taught and attempted to be reached 

by the educators and staff of our Kansas K- 12  schools . 

Further , not all  schools ,  given Kansas ' s  acceptance and 

de ference to a great measure of local control , can 

necessari ly be expected to produce a synchronized output . 

Hence , De fendant ' s  experts '  methodologies , in attempting to 

show that a di f ference in expenditures between school 

districts could not be scientifi ca l ly demonstrated to 

produce better result s  based on a certain level of 

expenditures , i s , on one level , too simplistic  and tends 
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toward generali zation .  We agree with Dr . Baker on thi s 

point . See TR : Bruce Baker at p .  1 3 3 3 . Dr . Podgursky 

admits as much and hi s graphing was not founded on 

individual student data . It proceeded from an analysis  that 

treated each student within a group , whether categorized by 

subgroup or not , the same , which by fact , real ity, and by 

li fe experience alone , we know cannot be so . Further , 

measuring an individual student ' s  needs and abi l ities on a 

basis that they are synonymous and synchroni zed with every 

other student i s  the antithesis  of any currently accepted 

educational approach to teaching and certainly would be 

contrary to the educational phi losophy embodied in Kansas ' s  

constitutiona l educat ion article . Thus , to say that 

performance to dol lars cannot be " s c ient i f ical ly" proved is  

but to say it i s  not yet capable of " sc ient i f i c "  measure , 

which says more about the choice of methodology than its 

result . 

Further , as i s  all  testing of less than a f inished 

product ,  the Defendant ' s  experts '  methodologies hinge on a 

trans i tory group ' s snapshot - an unf ini shed product .  Dr . 

podgursky acknowledged the de ficiency in such a measure . 

Defendant ' s  Exhibit 1 1 7 0 , Podgursky report at p .  3 3 . Whi le 
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perhaps ref lect ive of the particular group at one point in 

time , such methodologies do not , as we j ust noted , ref lect 

other than the group . They do not , and cannot , ref lect 

progress of either the group or its const ituent students 

overtime . Unless the same group and the same consti tuent 

students within i t  is  measured subsequently in any testing 

endeavor against the progress ive path of the learning 

intended over the t ime period to its conclus ion ,  it can 

hardly be establi shed that no progres s  in either the group 

or , particularly , the individuals in it , has been made . One 

could make progress , yet fall j ust below the cusp of 

proficiency at a part icular time of testing . Kansas 

education o f f i c ials  noted in their Wai ver application ,  the 

deficiencies inherent in the current testing system , by 

example , noting , as follows : 

"Component 1 :  Achievement Measures 

Two psychometric ians on the Kansas Technical 
Advisory Committee , Paul Hol land , 4 o  and Robert 
Linn , 41 have demonstrated that the use of the 
Percentage of Profic ient Students leads to 
distorted pictures of student academic progress , 
trends , and gaps . Af ter demonstrating how these 
distortions led to shortcomings in pol icy and 
pract ice , Andrew Ho convincingly argued for 
distribution-wide measures ' for any serious 
analysi s  of test score data , inc luding "growth" 
related results . '  
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.---- - - -----

Since the enactment of No Chi ld Le ft  Behind (NCLB ) , 
Kansas school s have made signi f icant 
progress in advanc ing students not only across the 
proficiency l ine , but into the highest two 
performance levels . As of 2 0 11 , 84  percent of 
Kansas school s  were making AYP ,  and about 6 0  
percent of all  Kansas students ,  in both reading and 
math , had tested into the two highest profic iency 
levels . Whi le s igni f icant progress has been 
demonstrated , some subgroups may be 
disproportionately moving into the highest 
performance levels , whi le others have cros sed the 
proficiency l ine but are not advanc ing any further . 

As a result , Kansas has designed its  system of 
accountabil i ty to recognize natura l p lateaus and 
avoid two common on mistakes : 

1 .  expecting the unreal istic  movement of the 
whole di stribution of student ski l l s  above 
an arbitrary mark , and 

2 .  identi fying schools as high or low 
performers based on natural variation 
around a mean . 

When a natural plateau is  reached , schools fal l ing 
within two s tandard deviat ions of the Al l Students 
mean wi l l  be meeting the AMOs for achievement . I f  
system reforms lead t o  new , upward movement in 
student achievement then the distributed AMOs wi ll 
be activated again . "  

Plaint i f f s ' Exhibi t  1 3 0 0 : Waiver at pp . 6 9 - 7 1 . 

Hence , such one t ime , en masse,  snapshot analyses , do 

not seem reliably predictive of either a rel iable pattern or 

the f inal product .  Whi le we understand , as noted above by 
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the State ' s  Wai ver ( Id . ) ,  the capac ity i s  being deve loped to 

measure student performance by individual s  spe c i f ically and , 

thus , at some point , wi l l  be able to ident i fy educational 

performance not only to that certain individual but to a 

certain group over a certain time , however , thi s measure has 

not been implemented and exampled to us in this proceeding . 

Such a prec i se analytical tool would seem to us to be 

critical when the " Common Core Standards " come into the 

fore front , which appear to be integral to the State ' s  

waiver . 

A further cons ideration here beyond the lack of 

continuity in the measurements of  progress are the premises 

used to support the defense premi se of less money is the 

equal of the more . Dr . Hanushek ' s  data evolved from 

spending ending in 2 0 0 9 . His measure of spending was a l l  

spending , not merely student instruction spending or even 

operational spending . He compared Kansas ' s  overall spending 

with Wyoming ' s  overal l  spending , which we think could only 

have marginal relevance upon the bas i s  used for comparison . 

Dr . Podgursky ,  beyond his graphing of Kansas school 

districts ,  based his analyses on 2 0 1 0 - 1 1 spending and 2 0 1 1  

test scores and compared only 2 0 0 8 - 0 9  spending levels  us ing 
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only NEAP and comparisons nationally and with New Jersey, 

all again which we feel are marginal ly relevant and hardly 

sound apples to apples comparisons . Further , we here 

again c ite the importance of  time , spec i f ically ,  the lack of 

time to fac i l itate any measure of the af fect of  the 

increased dol lars that were infused over the course of three 

years and intended thereafter based on the Montoy holdings . 

First , it seems common sense would dictate that it would 

take time to e f f ic iently and ful ly gear up the additional 

resources made avai lable , and cons istent with adherents of 

value ( al l  of us ) , prepare a plan that would maximi ze 

results . Hence , when addi tional , yet l imited resources were 

infused for the 2 0 0 6 - 0 7  school year , again incrementally in 

the 2 0 0 7 - 0 8 school year , and lastly,  infused in the 2 0 0 8 - 0 9 

school year , yet were cut in some measure before that school 

year ' s completion ,  and going downhi l l  from there to present , 

could leave , but three ful l class years in whi ch to view the 

af fect of more money on student performance outcomes during 

some portion of the ir school careers . Further , gearing up 

in the f irst school year where additional money was provided 

and then scrambl ing beginning in 2 0 0 9  and continually 

thereafter in attempting to cobble together local ly unspent 
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resources or federal government resources made available to 

all states , including Kansas , through the federal stimulus 

programs seems most l ikely to have interfered with , or at 

least substant ively di stracted , a school district ' s  

effic iency and planning that would seem to be necessary to 

be able to derive the most from resources avai lable . Hence , 

the value of the school dol lar resources , infused in 2 0 0 6 -

0 7 ,  2 0 0 7 - 0 8 , and 2 0 0 8 - 0 9 to the outcomes des ired may be seen 

as having been l ikely compromised to some degree . 

Thus , in point to the eff icacy of drawing results from 

testing as a j ustif icat ion by the State for less spending on 

K- 12 education based , s imply , on a ,  perhaps , plateauing of 

some testing results in 2 0 1 0 - 1 1 ignores the narrow and 

trans itory window of measure , which "window" otherwise 

demonstrated a fairly cons i stent increase in performance . 

As Kansas educat ion o f f icials noted in their waiver 

application ,  and as we noted , some plateauing as a 

consequence of a group testing measure is  to be expected 

and , hence , are moving beyond to other measures , e . g . , 

Plainti f f s ' Exhibit 1 3 0 0 : Waiver at pp . 6 9 - 72 , 7 5 - 7 6 , 8 0 - 8 3 . 

However , again , important ly any "window" omits the 

element of progression .  We understood from prel iminary 
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results , but now understand and f ind from f inal 2 0 1 1 - 12 

school year testing results , that student performances have 

decreased . See , Plaint i f f s ' Exhibit 4 1 8 , as supplemented . 

The State eschews Plaint i f f s ' concept of a learning lag 

to explain increased testing performance re f lected after 

State funding s tarted being decreased in 2 0 0 9 . We agree in 

some measure s ince such a focus overlooks the manner in 

which local di stricts were able to use their residual dollar 

resources , their structuring of dol lar cuts to assure 

student instruction resource cuts came last , the wi ll  of 

local school boards and educators to go beyond the call of 

duty , and the avai labil ity of federal aid to salvage the ir 

educational mission . Hence , i f  a rise in testing scores 

occurring after 2 0 0 9  i s  necessary of explanation ,  it seems 

much of it could be explained by the combination of local 

initiative , legislat ive loosening of school district 

interfund transfer and unencumbered balance restrictions , 

and the infusion of federal money into the school systems . 

Nevertheless , we f ind the concept of a " lag" in the 

abi lity to demonstrate learning pro f i c iency has appeal by 

the fact that those student s measured by testing in the 

2 0 1 0 - 1 1 school year had princ ipally all the bene fit  of the 
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increased dollar resources of the 2 0 0 6 - 0 7 and 2 0 0 7 - 0 8 , 

school years and were beneficiaries of the local and federal 

initiatives taken to maintain instruction re sources in the 

2 0 0 8 - 0 9  and 2 0 0 9 - 1 0 school years . At least some of the 

students that were subj ect to be tested in the 2 0 0 6 - 0 7  

school year and forward were exposed to better funding for 

at least some portion of their careers , perhaps , augmenting 

either their abi l ity or their desire to learn and providing 

a foundation for , or demonstrat ing , an accumulative basis  

for learning . As for the diminishment in scores occurring 

in 2 0 1 1 - 12 , it must be remembered the test ing i s  attempting 

to measure learning from one point in grade level to a 

subsequent one . Kids advancing in grades after July I ,  

2 0 0 9 , when funding started downward and when the scrambl ing 

for resources began in earnest at the local level , were all 

in the third year of that withdrawal of resources ( fall  

2 0 0 9 , fal l 2 0 1 0 , fall 2 0 1 1 ) . 

When the individual members of this j udicial panel went 

to K- 12 school s ,  we sat in chairs wi th the teacher at the 

head of the class whose repertoire cons i s ted of  verbal 

explanation and a blackboard , followed usually with a test 

or some other demonstration of learning . Then , as we 
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recal l ,  there was a brevity of individual attention , or , at 

least , notably outwardly so . Now , however , one accepted 

current pract i ce is to employ a teacher- student work group 

concept , whereby students are paired , not by equal abi lity ,  

but by unequal abi l ity , where after a lesson ,  or as a lesson 

progresses , and in conj unction with the teacher , those who 

"get it" assist those who do not yet "get it" . In other 

words , students he lp each other in the goals  of learning , 

such that learning i s  a group enterprise . Further , it is  of 

all of our common experience that wi sdom , learning , and 

understanding comes in fits  and start s , often as an epiphany 

where the " light" suddenly comes on . How many of us have 

had such an experience - probably all  of us - whereby what 

we have earl ier heard or have seen suddenly becomes 

understood , often much af ter the fact , either from thinking 

about it , from further individuali zed or third party ef fort , 

or a mere sudden receptiveness to the information previously 

received or being received . This , as we l l , could thus fall 

within any concept of , or explanation for , a lag in 

learning . Thi s  latter human condition assoc iated with 

learning further explains why modern schools , with 

government support , have sought to aid students whose 
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individual circumstances , by example , "at risk" kids , are 

such that their individual ly borne di stractions or 

deprivations tend to , in some degree or another , diminish 

their abi l ity to learn . Some examples , among many that 

could be c ited , are programs providing breakfast or lunch , 

pre - school or after school programs , all  day kindergarten , 

field trips , or even theater , band , or athletic endeavors , 

all which broaden one ' s base of assoc iation such that it may 

spark inquiry ,  acceptance , or , otherwi se , give purpose to 

the pursuit of an education . 

I f  "value" is  to be a determinat ive consideration in 

the evaluation of the costs of providing a suitable 

education , which we concur it must be , then , nevertheless , 

we would have to believe the State would have some 

obligation in thi s proceeding to advance alternative 

measures that cost less , but which , at least , produce the 

same sustained af fect in produc ing the " improvement in 

performance that ref lects high academic standards" which now 

epitomi zes the end measure for a " suitable educat ion" . 

Here , the record i s  whol ly devoid of such alternative 

approaches ,  by cost or otherwise , to that goal . Rather, 

here , the State has e f fect ively asserted that all Kansas K-
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12 students have reached their apparent maximum and wi l l  

continue t o  do s o  with less money . Here , it is  c learly 

apparent , and , actually,  not arguably subj ect to di spute , 

that the State ' s  assertion of a benign consequence of 

cutting school funding without a factual bas i s , either 

quantitatively or qual itat ively ,  to j us t i fy the cuts is , 

but , at best , only based on an inference derived from 

Defendant ' s  experts that such costs may possibly not produce 

the best value that can be achieved from the leve l of  

spending provided . Thi s  i s  simply not only a weak and 

factually tenuous premi se , but one that seems l ikely to 

produce ,  i f  accepted , what could not be otherwi se than 

characteri zed as sanctioning an unconsc i onable result within 

the context of an educational system . S imply,  school 

opportunities do not repeat themselves and when the 

opportunity for a formal educat ion passes , then for most , it 

is  most l ikely gone . We all  know that the struggle for an 

income very often - too often - overcomes the t ime needed to 

prepare intel lectually for a better one . 

I f  the pos ition advanced here i s  the State ' s  ful l  

position ,  it is  experiment ing with our children which have 

no recourse f rom a fai lure of the experiment . Here , the 
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legi slative experiment with cutting funding has impacted 

Kansas chi ldren ' s  K- 12 opportuni ty to l earn for almost one ­

third of their K- 12 educational experience ( 2 0 0 9 - 1 0 through 

2 0 12 - 2 0 13 ) . Further , given the increased performance 

results that have accrued after pas sage of the No Chi ld Le ft 

Behind Act and the more focused attention to the increase in 

standards in the future , the fai lure to provide ful l 

opportunity for learning experiences in our Kansas K- 12 

school system in the past due to a short fal l in funding is  

truly sad , however ,  a continuation of the status quo would 

only deepen the ref lection of opportunities lost . For past 

student s and future students , "all that they can be" was , is 

current ly, and wi l l  be , compromised . 

Further , and lest one think that funding cuts impact 

only those chi ldren disadvantaged in one sense or another , 

it should be recal led that a divers ion of resources to those 

most in need leaves those with demonstrated greater 

potential on their own rather than with their time be ing 

spent with a teacher who could challenge them to rise above 

whatever sat i s factory level the government has said they 

have achieved and do better . Thus , the loss of opportunity 

for greater achievement and learning is  at least equally,  i f  
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not more so , damaging in terms of the potential for 

achievement ,  both individual ly and to our state and country, 

as only bringing up the underachieving to acceptable . An 

educational system that permi ts these results i s  neither 

fair,  nor balanced , nor in the public interest . More 

important ly , in Kansas , such an educational system is not 

constitutional . 

CAPITAL OUTLAY 

Earl ier we had shown in parenthes i s  in the usn 2 5 9  -

Wichita - columns in the noted compari sons the af fect on the 

Kansas school f inance formula from what probably occurs to 

the operating funds avai lable to a school district under the 

Kansas school f inance formula when costs that would surely 

be incurred by a school district are incurred , yet , the 

funds that were designated for their payment are not 

forthcoming from the State as due . Here , we reference 

capital outlay equali zation payments ( K . S . A .  7 2 - 8 8 14 ) . Such 

payments were exc luded in the compari sons , but such costs 

exist notwiths tanding . Prior to FY2 0 1 0 , a portion of such 

costs were paid separately by the State as equali zation aid 

for el igible districts , which , as an original omis sion to do 

so before Montoy, was noted in Montoy as a const itutional 
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defect , being grounded based on a property wealth based 

disparity . Montoy III, 2 7 9  Kan . at 8 3 9 . In 1 9 9 4 , the USD 

229 case , 2 5 6  Kan . 2 3 2 , e f fect ively held such property 

wealth based disparities violative of Article 6 of the 

Kansas Constitution . Here , none of the studies assumed that 

such costs did not exist at all , at least in districts where 

the need occurred . 

The statutes governing the use of a school district ' s  

funds are not cons idered operating funds when paid from any 

legi slatively authori zed fund other than its general fund . 

( K . S . A .  72 - 64 3 0 ( d ) ) .  However , a fund trans fer from the 

general fund to another fund is  cons idered an operat ing 

expense in the year trans ferred . K . S . A .  72 - 6 4 2 8 ( a ) ) .  I f  a 

fund had received a trans fer from its general fund , it could 

be trans ferred back in the same school year . ( K . S . A .  72 -

6 4 2 9 ( a ) ) .  Any trans fers from a school district ' s  general 

fund to its capital outlay fund would not have an e f fect on 

its right to rece ive capital outlay state aid . ( K . S . A .  72 -

8 8 14 ( e ) ) .  A school district capital outlay fund ( K . S . A .  72 -

8 8 0 3 ) is  a fund to which general fund moneys can be 

transferred ( K . S . A .  72 - 64 2 8 ( c ) ) .  Further , i f  authori zed 

local ly , supplemental state aid received in excess of 2 5 %  of 
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state financial aid can be trans ferred to a capital outlay 

fund i f  the LOB is  above 2 5 %  and such a trans fer had been 

authori zed originally . « K . S . A .  72 - 6 4 3 4 ( e )  ( 2 ) ) . No evidence 

has been presented that our comparison school district - usn 

2 5 9  - meets this el igibility requirement and , as wi l l  be 

noted later , and notwithstanding the authori ty ,  the 

availabil ity of such money for use for capital outlay 

expenses because of other demands on the use of such monies 

would be unl ikely . 

The school district ' s  use of a school district ' s  

capital outlay fund is  designated by statute ( K . S . A .  7 2 -

8 8 04 ) , hence , restricted . As shown by a Kansas Departmen t 

of Educa tion Bul l e tin concerning capital outlay ,  the 

following expendi tures are shown to be authori zed or not 

authori zed : 

"El igible Expenditures 

It is our opinion tha t ,  subj ect 
noted in certain ins tances , a l l  
i tems could properly be charged 
outlay fund : 

Architectural fee ( incidental to construction) 
Athletic field expansion 
Boi lers - replacement 
Building ( Quonset) for athletic game s ,  etc . 
Buses ( school buse s ,  athletic buses ) 
Fire extinguishers 
File cabinets 
Furniture 
Globes 
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to the condi tions 
of the fol l owing 
against the capi tal 

Musical instruments 
Parking lot 
Proj ectors and screens 
Remodel ing kitchens & eating facilities 
Cleaning and painting ( attributable to 
new construction and remodel ing) 
Science & laboratory equipment 
Score board 
Televis ion equipment 
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Improvement to sites 
Lighting athletic f ields and school grounds 
Mowers 

Athl etic equipment : 

Tractors 
Typewriters 

Yes - Substantial i tems of gymnas ium equipment , 
such as parallel  bars , horses , tumbl ing mat s , etc . 
No - ' Supplies ' such as bal l s , bats , shoulder pads , 
uni forms , etc . 

computer equipment : 
Yes - hardware and software ( as part of  purchase ) 
No - software and operat ing system upgrades for 
exi sting computers 

Lease of school fac i l i ties 

Library books : 
Yes - Books purchased in order to establ i sh a 
school l ibrary 
No - Books purchased for replacement purposes , or 
as part of a continuing supply- resupply program 

Mathematics laboratory : 
Yes - Machines and maj or equipment 
No - Mi scellaneous ' suppl ies ' such as paper , 
penc i l s , chalk , etc . 

Inel igible Expendi tures 
The fol lowing i tems woul d  not be proper 
expendi t ures from a capi tal out l ay fund : 

Athletic ' supplies ' such as bal l s ,  bats , 
shoulder pads , uni forms , etc . 
Cleaning supplies 
Computer software , operating system 
upgrades ( for existing computers ) 
Contracted services - consultants 
Custodial salaries 
DWs 
Instructional charts 
Insurance 
Filters (air , fue l )  
Fuel 
Maps 
Music 
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Publications 
Repairs to equipment 
Repairs to vehicles 
Supplies for professional services 
Taxes for paving and sewer 
Textbooks 
Tires 
Toi letries 
Videos 
Uni forms - Band , Pep Club , athlet ic , 
Upkeep of grounds , streets 
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Read below for cri teria how to de f ine supplies and 
equipment from the Kansas Accounting Handbook : 

Criteria for Supply Items : 
A supply item is  any article or material which 
meets anyone or more of the following conditions : 

1 )  It is  consumed . 
2 )  It loses its  original shape or appearance with 
use . 
3 )  It i s  expendable , that is , i f  the art i c le i s  
damaged o r  some of i t s  parts are lost or worn 
out , it i s  usually more feasible to replace it 
with an entirely new unit rather than repair it . 
4 )  It i s  an inexpensive item ,  having 
characteristics  of equipment , whose small  unit 
cost makes it inadvi sable to capita l i ze the item . 
5 )  It loses its  ident ity through incorporation 
into a dif ferent or more complex uni t  or 
substance . 

Criteria for Bquipment Needs : 
1 )  It retains its original shape and appearance 
wi th use . 
2 )  It i s  non- - expendable , that is , i f  the 
article i s  damaged or some of its  parts are lost 
or worn out , it is usually more feasible to 
repair it rather than replace it with an 
entirely new unit . 
3 )  It  represents an inve stment of money which 
makes i t  feas ible and advi sable to capital i ze 
the item . 
4 )  I t  doe s not lose its identity through 
incorporation into a dif ferent or more complex 
unit or substance . "  

Plaint i f f s ' Exhibi t  3 5 1 . 

On the other hand , a school district is  not 

specif ically prohibited from use of its operating fund for 

capital outlay purposes ei ther through trans fer to the 

capital outlay fund ( K . S . A .  72 - 64 2 8 ( a ) ) or directly . K . S . A .  
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72 - 64 0 9 ( b )  states : 

" (b )  ' Operat ing expenses ' means the total expenditures 
and lawful trans fers from the general fund of a 
district during a school year for all  purposes , except 
expenditures for the purposes speci f ied in K . S . A .  72 -
64 3 0 , and amendments thereto . "  

In FY2 0 12 ( 2 0 1 1 - 12 ) , Wichita USD NO . 2 5 9  would have 

been ent itled to receive $4 , 2 66 , 7 9 3  of capital outlay 

equalization funds . ( Plaint i f f s ' Exhibit 2 4 0 ;  Plaint i f f s ' 

Exhibit 3 5 6 ) . We have no evidence that the needs intended 

by these character of payments abated suddenly in FY2 0 1 0  and 

thereafter . Commonsense says they would be ongoing . Thus , 

whi le the State equali zation payment intended originally to 

f i l l  thi s reservoir of need above that amount produced by 

USD 2 5 9 ' s  local tax e f fort under K . S . A .  72 - 8 8 0 1  e t  seq. was 

terminated by the Legi slature , nevertheless , i f  a need still  

exi sted , any expendi tures now by USD 2 5 9  for capital outlay 

purposes that would otherwi se have used the capital outlay 

equali zation payments for their satisfaction would either 

have to come directly from USD 2 5 9 ' s general fund either by 

way of a trans fer to its capital outlay fund from its 

general fund or by direct expenditure from the general fund . 

Hence , as we have shown in our earl ier compari son , when 

capital outlay costs are not equali zed and not paid by the 
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State , but the need exi sts , it , most l ikely, reduces the 

funds that heretofore were intended to be appl ied to , and 

that were derived from,  the State school f inance formula ' s  

BSAPP amount as calculated and weighted , which principally, 

heretofore , had gone to inputs that were thought to have an 

ef fect on student output /performance goal s .  Thus , the 

nonpayment of capital out lay equali zation aid , when 

otherwi se due , would e f fectively,  and could certainly , 

reduce the use val ue of the BSAPP and the val ue of the 

general fund directly, depending on where that cost impacted 

or where it would be al located , or it could , otherwise , 

squeeze supplemental general aid equali zation payments or 

infringe on local option budget funds , hence , local control . 

Regardless of where that capital outlay cost impacted , it 

would act as a dimini shment in the use of other funds for 

their original purpose intended . 

Thus , we see that what might have looked l ike a fair 

comparison of competing cost estimates , as we reproduced in 

our chart , actually neglects the af fect of costs neces sarily 

to be incurred,  but not paid as promised by the State , for 

capital outlay expenses , which must then come from other 

operating accounts .  The same circumstance would equally 
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apply were special educat ion not paid for or , as shown in 

thi s proceeding , reduced . ( Plaint i f f s ' Exhibits  2 4 0 , 2 4 1 ) . 

Further , the State ' s  payment of supplemental state aid 

entitlements on a prora ted basis also provokes and 

aggravates either a backup of these heretofore separately 

paid cost s/expenditures into the general fund or the local 

portion of the LOB , the severity of which depends on the 

extent of their need for other bonafide purposes , such as 

spending in the areas of student instruct ion . 

Accordingly , we f ind , here , that not only does the lack 

of capital outlay funding , when due , di s tort and exacerbate 

the noted de f i cienc ies found in the funding of the Kansas 

school finance formula , but that the most direct consequence 

is that K . S . A .  72 - 8 8 14 as it now stands , having barred 

payments by its terms for FY2 0 12 and FY2 0 13 , makes the 

authority to lay a capital out lay tax by K . S . A .  72 - 8 8 0 1  

unconstitutional a s  the latter now currently stands fully 

grounded on a wealth based di sparity in the authori zation 

and availability of such funds . As a consequence of such 

finding , it means that the K . S . A .  72 - 8 8 0 1  e t  seq. authority 

is inoperable , which wi l l  now require all  capital outlay 

expenditures necessari ly to be incurred to be paid from 
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operating funds of a school district , hence , further 

diminishing revenues avai lable from state or local sources 

that were designated for other school purposes . 

PLAINTIFFS ' CLAIM FOR CAPITAL OUTLAY 
PAYMENTS NOT MADE 

Beyond Plaint i f fs ' Count One - " suitab i l i ty" challenge , 

which we have previous ly discussed and ruled upon , 

Plaint i f f s  rai se a spec i f ic challenge to the fai lure to fund 

the capital out lay equal i zation payments as described and 

authori zed by K . S . A .  7 2 - 8 8 14 for f i scal years 2 0 1 0 , 2 0 1 1 and 

2 0 12 . We note also that the same fai lure to fund attends 

for FY2 0 13 ( 2 0 12 - 1 3 )  and FY2 0 14 ( 2 0 1 3 - 14 ) , as wel l . See L .  

2 0 12 , ch . 1 7 5 , § 8 8 ( b ) . These are school district years 

beginning July 1 of 2 0 0 9 , of 2 0 1 0 , of 2 0 1 1 , of 2 0 12 , and of 

2 0 13 , respectively . 

For FY2 0 1 0  ( 2 0 0 9 - 1 0 )  and FY2 0 1 1  ( 2 0 1 0 - 1 1 ) , the Kansas 

legislature in the 2 0 0 9  and 2 0 1 0  sess ions made specific  "no 

limit" appropriation authori zations for the expenditure of 

funds in the capital outlay state aid fund ( K . S . A .  7 2 -

8 8 14 ( a ) ) in those respect ive years omnibus appropriat ion 

bill . See L .  2 0 0 9 , ch . 124  § l (b )  i L .  2 0 1 0 , ch . 1 6 5 , § 

7 9 (b ) . In FY2 0 12 and FY2 0 13 , the legi s lature in the omnibus 
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appropriation b i l l  pas sed in each of those 2 0 1 1 and 2 0 12 

sessions , the legis lature noted in its l ine item 

appropriation for the capital outlay state aid fund a 

expenditure l imitation in each of " $ 0 " . In these 

appropriation b i l l s  for each of f i scal years 2 0 1 1  ( 2 0 10 - 1 1 ) , 

2 0 12 ( 2 0 1 1 - 12 ) , and 2 0 1 3 ( 2 0 12 - 13 ) , the respective 

legi slatures also amended K . S . A .  7 2 - 8 8 14 ( C ) . Section " c "  as 

it existed prior to the noted amendments read , as follows : 

" ( c )  The state board [Kansas State Board of 
Educat ion] shall  certi fy to the director of 
accounts and reports the entitlements of school 
districts determined under the provi s ions of 
subsect ion ( b ) , and an amount equal thereto 
shall be trans ferred by the state aid fund for 
distribut ion to school district s . Al l trans fers 
made in accordance with the provi sions of thi s 
subsection shall  be cons idered to be demand 
transfers from the state general fund . " 

See L .  2 0 0 7 , ch . 1 9 5 , § 3 6 )  [added by the Court ] 

The Legi slature in its 2 0 1 0  session added the following 

proviso to section ( c ) : 

" , except that no trans fers shall be made from 
the state general fund to the school district 
capital out lay state aid fund during the f i s cal 
years ending June 3 0 ,  2 0 1 1  [ FY2 0 1 1  ( 2 0 1 0 - 1 1 ) ] or 
June 3 0 ,  2 0 12 [ FY2 0 1 2  ( 2 0 1 1 - 12 ) ] "  

L .  2 0 1 0 , ch . 1 6 5 , § 144 . [added by the Court ] . 

During the 2 0 1 1  sess ion , K . S . A .  72 - 8 8 14 ( C )  was again 

amended to read : 
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"except that no trans fers shall be made from the 
state general fund during the f iscal years ending 
June 3 0 ,  2 0 12 [ FY2 0 12 ( 2 0 1 1 - 1 2 ) ] or June 30, 2013 
[FY2 0 13 ( 2 0 12 - 13 ) ] . " 

L .  2 0 11 , ch . 1 8 8 ,  § 1 7 9 . [added by the Court] 

During the 2 0 12 sess ion ,  without repeating , K . S . A .  72 -

8 8 14 { c )  was amended again to extend the bar on trans fers 

through FY2 0 14 . As noted , each of these respect ive 

amendment s to K . S . A .  72 - 8 8 14 { c )  were contained within that 

particular legislative session ' s omnibus appropriat ion bi ll . 

The omnibus appropriat ion bill  is  the princ ipal funding bill  

used for all  appropriations made in a f i scal year for all  

governmental purposes , ranging across the breadth of state 

agencies and functions . See K . S . A . 7 5 - 6 7 0 2 . A "demand 

trans fer" can be def ined to be a trans fer of money from one 

state fund to another , generally from the State ' s  general 

fund ( K . S . A .  7 5 - 3 0 3 6 )  to another fund , general ly a special 

purpose fund housed in the State treasury . Plaint i f f s ' 

Exhibit 3 7 2 : Kan . Atty . Gen . Op . No . 82 - 16 0  ( 1 9 8 2 ) ; 

Plainti f f s ' Exhibit 4 0 9 : D .  Goossen TR at p .  1 7 . 

In the instant case , in each of FY 2 0 1 1  ( 2 0 1 0 - 1 1 )  and 

FY2 0 12 ( 2 0 1 1 - 12 ) , the Kansas State Board of Education 

cert i f ied , in accordance with K . S . A .  72 - 8 8 14 { c ) , the 

entitlements of the school districts to the capital out lay 
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) 

equali zation payments as calculated pursuant to K . S . A . 72 -

8 8 14 ( b )  for those f iscal years , notwithstanding the noted 

added nomenc lature directing that no such demand trans fers 

were to be executed by the state director of accounts and 

reports and notwithstanding that in each of those f iscal 

years , the particular legis lature had placed " $ 0 " l imits on 

expenditures f rom the school district capital out lay state 

aid fund in the respective appropriation bi l l s . 

We have addres sed Plaint i f f s ' challenge generally to 

nonpayment of capital out lay funds previous ly within the 

context of Plaint i f fs ' Count One " suitab i l i ty" claim f inding 

that the non-payment of capital outlay state aid 

exacerbated , and most probably dimini shed , the value of the 

reduced BSAPP exi st ing from FY2 0 1 0  forward . We also found 

that the nonpayment of capital out lay equali zation payments 

created an uncons titutional , wealth based , inequity ,  which 

would , if left uncorrected , make the whole of K . S . A .  72 -

88 0 1 ,  et  seq. , unconstitut ional . 

Here , Plaint i f fs ' arguments seek dec laration that the 

parti cular means adopted to cause such nonpayment in each 

year were unconstitut ional . Essentially Plaint i f fs ' c laim 

that i f  the legi slat ive or executive methodology used to 
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deny payment are now struck as unconst itutional , then it 

would leave the statute intact and past entitlement s yet due 

and payable . In other words , Plaint i f f s  seek an order of 

mandamus from thi s court directing such payments be made . 

For the reasons following , we f ind Plaint i f f s ' c laims in 

this regard cannot succeed . 

Our analysis  of Plaint i f fs ' claims to capital outlay 

equali zation payments rests not only in the e f fect of the 

amendments to K . S . A .  72 - 8 8 14 ( c ) , but by the fact in FY years 

2 0 12 ( 2 0 1 1 - 12 )  and to date , no funds were spe c i f i cally 

authori zed and made avai lable through the appropriation 

process by the legislature from the capital out lay state aid 

fund , i . e . " $ 0 " ( L .  2 0 1 1 ,  ch . 1 1 8 , § 1 1 3  ( b ) ; L .  2 0 12 , ch . 

175 , § 8 8 ( b ) ) .  Thus , even were we to agree that the 

legislature ' s  attempted amendment of K . S . A .  72 - 8 8 14 within 

the context of an appropriat ion bill  was a violat ion of Art . 

2 § 16  of the Kansas Constitution , Art . 2 § 2 4  of  the Kansas 

Constitution would moot and override any de fect that might 

be identi f ied to not following the requirement s  of Art . 2 § 

16 . Each bill  has a severance c lause , respectively . See L .  

2 0 11 , ch . 118 , § 194 ; L .  2 0 12 , ch . 1 7 5 , § 172 . 

Alternat ively , i f  the amendment of K . S . A .  7 2 - 8 8 14 ( c )  in 
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those years within the context of omnibus appropriation 

bills violated the s ingle or related subj ect matter 

requirement of Art . 2 ,  § 16 and could not be severed , then 

the whole bill  would fai l , still  leaving nothing 

appropriated for the purpose sought to be claimed by 

Plaint i f f s . 

Art . 2 ,  § 2 4  of the Kansas Constitut ion provides : 

"No money shall  be drawn from the treasury except 
in pursuance of a speci f ic appropriation made by 
law . " 

The Kansas Supreme Court has long he ld that for monies 

rightful ly in the state treasury , the only mechanism for 

their release i s  through the appropriation process .  Sta te,  

ex rel . v.  Fadely, 180  Kan . 652 , 6 6 1  ( 1 9 5 7 ) . Unless 

encumbered , the avai labil ity of the appropriated funds for 

the purpose expires after the period for which the 

appropriation was made . Hyre v. Sul l i van , 1 7 1  Kan . 3 0 9  

( 1 9 5 1 ) . Thus , whi le we have found that nonpayment of school 

district capital outlay funds , whether due to the tenets of 

amended K . S . A .  7 2 - 8 8 14 ( c )  banning demand trans fers or s imply 

by the respect ive legi slature s non- appropriat ion of funds 

for that purpose , leaves K . S . A .  72 - 8 8 14 itse l f , 

unconstitutional as creating , and operating as , an 
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inequitable funding di sparity based solely on wealth under 

Article 6 ,  § 6 (b )  of the Kansas Constitution ,  nevertheless , 

there is  s imply no way this Court can order monies be paid 

out of the State treasury in the absence of an appropriation 

there fore . The c ircumstances in FY2 0 1 0 ( 2 0 0 9 - 1 0 )  are 

dif ferent because for capital outlay an expendi ture was 

authorized by an appropriat ion bill  ( L . 2 0 0 9 , ch . 124  § l ( b )  

and K . S . A .  7 2 - 8 8 14 ( c ) ) was not amended . However ,  we have 

searched the record and have found no cert i f i cation of 

entitlements was ever i ssued from the Kansas State Board of 

Education to the Director of Accounts and Reports .  Hence , 

no funds ever arrived at or were placed in the capital 

outlay State aid fund , notwithstanding the legis lature ' s  

appropriation of a "no l imit" authority on expenditures from 

that fund . 

Hence , because no funds had been trans ferred because no 

request by the Kansas State Board of Education by its 

certification had been made , then there was never the 

abil ity had to e f fect an encumbrance of such funds as would 

seemingly also occur from that cert i f i cation of 

entitlements .  As no encumbrance of them was ever had , 

nothing prevented the laps ing of the appropriat ion made for 
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FY2 0 1 0  on June 3 0 ,  2 0 1 0 . As former budget director Goossen 

noted , a cert i f ication is  only good i f  there are monies in , 

or to be in , the fund . See Plaint i f f s ' Exhibi t  4 0 9 : TR 

Goossen at p .  1 0 2 . 

We understand that considerable confus ion exi sted about 

whether the legislature intended an appropriation for 

capital outlay for FY2 0 1 0  and whether , not - withstanding , i f  

there was an appropriation , i t  was el iminated by the 

allotment process of K . S . A .  7 8 - 3 7 2 2  by Governor Parkinson . 

See Plainti f f s ' Exhibits  3 5 3 , 3 6 8 , 4 0 9 , 4 1 0 . We bel ieve , 

however , the language seems c lear to us that an 

appropriat ion was made , yet ,  there was never a trans fer 

request for , or cert i f icat ion from , the Kansas State Board 

of Education concerning those funds for that f i scal year . 

While Plaint i f f s  assert they made a viable c laim on June 17 , 

2 0 1 0 , for these funds ( Plaint i f f s ' Exhibi t  3 6 3  at p .  12 - 13 , 

claim at � 1 0  of c laims ) , we do not bel ieve that any l i s  

pendens princ iple was created by such notice that would have 

been suf f i cient to act as an encumbrance and forestall such 

appropriation ' s lapse on June 3 0 , 2 0 1 0 . See,  Hi cks v. 

Davi s ,  97 Kan . 312, rehearing denied 97 Kan . 662 (1916) ; 

Hi cks v. Davi s ,  1 0 0  Kan . 4 ( 1 917 ) . 
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Even i f  we are in error in viewing the e f fect of 

Plaint i f f s ' notice of c laim ,  we be lieve Governor Parkinson ' s  

al lotment of educational funds in November of 2 0 0 9  was 

properly exerc i sed . Whi le Plaint i f f s  advance an attorney 

general ' s  opinion i s sued in 1 9 8 2  that advi sed that "demand 

trans fers " were not subj ect to allotment ( Plaint i f f s ' Exhibit 

372 ) , we find that Article 2 ,  § 2 4 ' s  requirement that an 

appropriation i s  neces sary for monies to be paid out of the 

state treasury , coupled with the fact that for FY2 0 1 0  an 

appropriation was made for the capital out lay state aid fund 

( L .  2 0 0 9 , ch . 1 2 4 , § l (b ) } ,  means that the allotment was 

exercised against that appropriat ion , not the demand trans fer 

itse l f , e f fec tively mooting the necessity for the latter . 

The statute establishing the authority for al lotments 

indi cates it is to be exerci sed against "appropriations made 

against such general fund or special revenue fund" . K . S . A .  

7 5 - 3 72 2 . Hence , in our view , the fact the money had not yet 

arrived pursuant to a demand trans fer i s  immaterial to the 

obj ect of the exerc i se of authority , to-wi t : 

"appropriat ions " . Accordingly , when Plaint i f f s ' notice of 

claim was i ssued on June 17 , 2 0 10 , there was no appropriation 

authority,  i . e . , funds available , upon which an encumbrance 
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could operate , such funds having right ful ly been el iminated 

prior by the allotment process . 

Whi le we do not feel it is particularly necessary,  given 

our view that Plaint i f f s  are prec luded from recovery on the 

grounds noted above , we feel we should , nevertheless , 

probably further evaluate Plaint i f f s ' c laims for FY2 0 1 1  

( 2 0 10 - 1 1 ) , FY2 0 12 ( 2 0 1 1 - 12 ) , and FY2 0 13 ( 2 0 12 - 13 )  payments in 

terms of whether K . S . A .  7 2 - 8 8 14 ( c )  ' s  amendment within the 

conf ines of the part icular session ' s omnibus appropriation 

bill was constitutional . We f ind the amendment to K . S . A .  7 2 -

8 8 14 ( c )  in each noted sess ion was appropriate in that format 

used . 

Art . 2 § 1 6  provides : 

"No bill  shall  contain more than one subj ect , 
except appropriation bills  and b i l l s  for revision 
or codi f i cation of statutes . The subj ect of  each 
bill  shall  be expres sed in its title . No law shall 
be revived or amended , unless the new act contain 
the entire act revived or the section or sections 
amended , and the section or sections so amended 
shall be repealed . The provi s ions of thi s section 
shall be l iberally construed to e f fectuate the 
acts of the legi s lature . "  

Clearly , the s ingle subj ect matter requirement of Art . 

2 § 16  was aimed at " log rol l ing" : 

"A mischievous legi slative practice , of embrac ing 
in one b i l l  several distinct matters , one of 
which , perhaps , could s ingly obtain the assent of 
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the legi s lature , and then procuring its  passage by 
a combination of the minorities in favor of each 
of the measures into a maj ority that wi l l  adopt 
them all . "  [ c i tations omi tted] . 

Black ' s  Law Di c t i onary, Revised Fourth Edi t i on .  

The Kansas Supreme Court has supported thi s view : 

"The inc lus ion of unrelated legi s lation in an 
important and extens ive appropriat ions bi l l , at 
the end of the ses s ion ,  is particularly 
il lustrative of the possible harm Section 16 i s  
intended t o  prevent . "  

Sta te ex reI . Stephan v. Carl in , 2 3 0  Kan . 2 52 , 2 5 8  ( 1 9 8 1 ) . 

The second requirement that no law be amended , 

essentially,  by re ference , was art iculated as follows : 

"Again , ' the mi schie f des igned to be remedied 
by the constitut ional provi sions c i ted was the 
enactment of amendatory statutes in terms so bl ind 
that the legislators themselves were sometimes 
deceived in regard to their e f fect ; and the 
public , from the di f f iculty in making the 
necessary examination and compari son , fai led to 
become apprised of the changes made in the laws . '  
Peopl e v .  Mahaney, 13 Mich . 4 9 6 . "  

The Sta te,  ex reI . , v. Cross ,  3 8  Kan . 6 9 6 , 7 0 0  ( 18 8 8 ) . 

Here , as noted , Art . 2 ,  § 1 6  was amended in 1 974  to add 

the exemption of appropriation b i l l s  and b i l l s  intended to 

codi fy statutes from its terms . The amendment to Art . 2 § 

16  was probably cautionary because Art . 2 § 1 6  was seen as 

mandatory in all its provi sos ( State v.  Guinney, 55 Kan . 

5 3 2 , 5 3 3  ( 18 9 5 » , hence , j eopardi z ing , perhaps , an entire 

208 

990170



appropriation b i l l  i f  one had been challenged earl ier before 

the amendment and was in the omnibus format as now . 

The legi slature ' s  actions in 2 0 1 0 and in its sess ions 

thereafter that amended K . S . A .  7 2 - 8 8 14 ( c )  to add the 

provi sos suspending the mechani sm to trans fer money for 

capital outlay equali zation aid would have to be seen as 

meeting the second provi so of Art . 2 § 16 in that the ful l 

statute was amended in transparent fashion as Art . 2 § 1 6  

demands . Thi s  i s  not a case where substant ive legislation 

was attempted to be amended by the casual expression of 

"notwithstanding" in an appropriation b i l l  as this court is  

aware was attempted in one case be fore a j udge of thi s 

panel . See Kansas Bui l ding Indus try Workers Compensa tion 

Fund, et al v. Sta te,  10C83  (Dist . Ct . Sh e Co . ( 2 0 1 1 ) ) .  

The question then becomes whether amending K . S . A .  72 -

8 8 14 ( c )  in such a format would violate the s ingle subj ect 

rule in light of Art . 2 ,  § 16 even through Art . 2 ,  § 1 6  

exempts appropriation b i l l s  from i t s  mandate . We are 

satisf ied that given Art . 2 ,  § 1 6 ' s  liberal interpretation 

mandate to construe i t  " to effectuate acts of  the 

legis lature" saves the procedure and format used here . 

Whi le an omnibus .appropriat ion bill  is the perfect , i f  not 
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an inherent , format for logrol ling , Art . 2 § 1 6 , as it 

stands , sanctions it , however wise or unwi se that may be 

seen in retrospect . We f ind that waylaying the trans fers 

formerly dictated by section ( c )  of K . S . A .  7 2 - 8 8 14 has such 

a relation to the spending authori zed by an appropriation 

bill as to not violate thi s constitutional sect ion . 

The Kansas Supreme Court has sanctioned a comparable 

breadth of expendi ture authority as within the ambit of an 

appropriation bill . 

" Section 7 7  of Senate Bill  No . 4 7 0  does not 
appropriate s tate funds ; it does not establish 
expenditure limitat ions on state funds ; i t  does 
not authori ze the trans fer of state moneys from 
one fund to another . It does f ix budget 
limitations for school districts . I t  bears no more 
relationship to the appropriat ion of state funds 
than do statutes f ixing the budget l imitations of 
cities , counties , or other taxing districts , or 
various other statutes which could be c i ted . 
Clearly , i t  adds a second subj ect to the b i l l . "  

Sta te,  ex reI v. Carl in , 2 3 0  Kan . at 2 5 7 - 2 5 8 . 

There is , of course , a conf lict between L .  2 0 1 0 , Ch . 

165  § 7 9 ( b ) , i . e . , a "no l imit" authori zation for the 

capital outlay state aid fund , and § 144  of that bill  

forestalling that appropriation ' s  implementation ,  but we 

fee l that i s  not an i s sue here for two reasons . First , 

because the transfer was never made and no funds ever 
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exi sted in the capital outlay state aid fund created by 

K . S . A .  7 2 - 8 8 14 ( a )  for FY2 0 1 1 . Secondly , i t  seems c lear that 

a companion provi s ion of a bill  that takes away the source 

of funding for an earlier appropriation clearly mani fests a 

legislative intention to trump the appropriat ion and no 

reasonable legislator could be mis led . 

PLAINTIFFS ' CLAIM THAT CERTAIN OMNIBUS 
APPROPRIATION ACTS ARE UNCONSTITUTIONAL 

In Count Three of its  Amended Complain t , Plaint i f f s  

assert that the appropriat ion acts for FY year 2 0 1 1  ( L . 

2 0 0 9 , ch . 12 4 ) , FY2 0 1 1  ( L .  2 0 1 0 , ch . 1 6 5 ) and FY2 0 1 2  ( L . 

2 0 1 1 ,  ch . 1 1 8 ) re f lect attempts to amend substantive 

legis lation that otherwi se implements the Kansas school 

finance formula . Plaint i f f s  claim that such acts are 

unconstitutional point ing to Art . 2 § 16 of the Kansas 

Constitut ion , which sect ion and its purpose we have 

previously discussed in relation to the capital outlay state 

aid fund . 

We have reviewed the omnibus appropriation acts further 

in regard to the assertion made and the only other factor 

that can be ident i f ied to Plaint i f f s ' c laim i s  the fact the 

legislature has underfunded , by way of reduced 
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appropriat ions , the statutory formulas setting both the 

BSAPP at $ 4 4 9 2  for FY2 0 1 0  and forward ( K . S . A .  72 - 64 1 0 ( b )  ( 1 »  

and supplemental state aid that should have been payable for 

districts below the 8 1 . 2  percent i le as set by K . S . A . 72 -

6 4 3 4  ( a )  . 

K . S . A .  72 - 64 1 0 , as relevant here , states as follows : 

" ( a )  ' State f inancial aid'  means an amount equal 
to the product obtained by multiplying base state 
aid per pupil  by the adj usted enrol lment of a district . 

( b )  ( 1 )  ' Base state aid per pupi l '  means an amount 
of state f inanc ial aid per pupil . Subj ect to the 
other provisions of thi s subsection ,  the amount 
of base state aid per pupil is  $4 , 4 3 3  in school 
year 2 0 0 8 - 2 0 0 9  and $4 , 4 92 in school year 2 0 0 9 -
2 0 1 0  and each school year thereafter . 
( 2 )  The amount of base state aid per pupil  i s  
subj ect t o  reduction commensurate with any 
reduction under K . S . A .  75 - 6 7 04 , and amendments 
thereto , in the amount of the appropriat ion from 
the state general fund for general state aid . I f  
the amount of appropriations for general state 
aid is insuf f i c ient to pay in ful l the amount 
each district is  ent itled to receive for any 
school year , the amount of base state aid per 
pupil for such school year is subj ect to 
reduction commensurate wi th the amount of the 
insuffic iency . 

" 

As can be seen , the f irst sentence of Section ( b )  ( 2 )  

accommodates an executive action that is  authori zed in the 

event of a State revenue shortfal l . K . S . A .  7 5 - 6 7 0 4  

provides : 
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" ( a )  The director of the budget shall  continuous ly 
monitor the status of the state general fund with 
regard to est imated and actual revenues and 
approved and actual expenditures and demand 
trans fers . Periodi cally,  the director of the 
budget shall  estimate the amount of the 
unencumbered ending balance of moneys in the s tate 
general fund for the current f i scal year and the 
total amount of ant ic ipated expenditures , demand 
trans fers and encumbrances of moneys in the state 
general fund for the current f i scal year . I f  the 
amount of such unencumbered ending balance in the 
state general fund i s  less than $ 1 0 0 , 0 0 0 , 0 0 0 , the 
director of the budget shall certi fy to the 
governor the di f ference between $ 1 0 0 , 0 0 0 , 0 0 0  and 
the amount of such unencumbered ending balance in 
the state general fund , after adj usting the 
estimates of the amounts of such demand trans fers 
with regard to new estimates of revenues to the 
state general fund , where appropriate . 

(b )  Upon rece ipt of any such cert i f i cat ion and 
subj ect to approval of the state f inance council  
acting on this matter which i s  hereby dec lared to 
be a matter of legis lative delegat ion and subj ect 
to the guide l ines prescribed by subsection ( c )  of 
K . S . A .  7 S - 3 7 1 1c and amendments thereto , the 
governor may i ssue an executive order reduc ing , by 
applying a percentage reduction determined by the 
governor in accordance with thi s section , ( 1 )  the 
amount authori zed to be expended from each 
appropriation f rom the state general fund for the 
current f i scal year , other than any item of 
appropriation for debt service for payments 
pursuant to contractual bond obl igations or any 
item of appropriation for employer contributions 
for the employers who are el igible employers as 
speci f ied in subsections ( 1 ) , ( 2 )  and ( 3 )  of 
K . S . A . 74 - 4 9 3 1  and amendments thereto under the 
Kansas public  employees retirement system pursuant 
to K . S . A .  74 - 4 9 3 9  and amendment s thereto , and ( 2 )  
the amount of each demand trans fer from the state 
general fund for the current f i scal year , other 
than any demand trans fer to the school district 
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capital improvements fund for distribution to 
school districts pursuant to K . S . A .  7 5 - 2 3 1 9 and 
amendments thereto . 

( c )  The reduc tion imposed by an executive order 
issued under this section shall  be determined by 
the governor and may be equal to or less than the 
amount cert i f ied under subsection ( a ) . Except as 
otherwise spec i f ically provided by this section ,  
the percentage reduction appl ied under subsection 
(b)  shall be the same for each item of 

appropriat ion and each demand trans fer and shall 
be imposed equal ly on all  such items of  
appropriation and demand trans fers without 
exception . No such percentage reduc tion and no 
provi s ions of any such executive order under thi s 
section shall apply or be construed to reduce any 
item of appropriation for debt service for 
payments pursuant to contractual bond obl igations 
or any i tem of appropriat ion for employer 
contributions for the employers who are el igible 
employers as speci f ied in subsections ( 1 ) , ( 2 )  and 
( 3 )  of K . S . A .  74 - 4 9 3 1  and amendments thereto under 
the Kansas public  employees retirement system 
pursuant to K . S . A .  74 - 4 9 3 9  and amendments thereto 
or any demand trans fer to the school district 
capital improvements fund for distribut ion to 
school districts pursuant to K . S . A .  7 5 - 2 3 1 9  and 
amendments thereto . The provi sions of such 
executive order shall be effective for all  state 
agenc ies of the executive , legi s lat ive and 
j udic ial branches of state government . 

(d )  I f  the governor issues an execut ive order 
under this section ,  the director of accounts and 
reports shall  not issue any warrant for the 
payment of  moneys in the state general fund or 
make any demand trans fer of moneys in the state 
general fund for any state agency unless such 
warrant or demand trans fer is in accordance with 
such executive order and such warrant or demand 
transfer does not exceed the amount of  money 
permitted to be expended or trans ferred from the 
state general fund . 
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( e )  Nothing in this sect ion shall be construed to 
( 1 )  require the governor to i ssue an executive 

order under this section upon receipt of any such 
cert i f ication by the director of the budget ; or 
( 2 )  restrict the number of t imes that the director 
of the budget may make a certi ficat ion under thi s 
section or that the governor may i s sue an 
executive order under thi s section . " 

The question i s  whether the second sentence of Section 

(b )  ( 2 ) , which re fers to adj usting the BSAPP , for example , 

when K . S . A .  7 5 - 6 7 0 4  authority is  exerc i sed , also empowers 

the BSAPP ' s  adj ustment s imply because the legislature 

chooses to not fund the $44 92 amount for the BSAPP set by 

Section ( b )  ( 1 )  without the nece ssity of amending Section 

(b )  ( 1 ) . We actually think the proper construction of that 

second sentence , particularly when measured against the 

Legislature ' s  constitutional duty under Article 6 ,  § 6 {b ) , 

is that it i s  merely a descript ion within the school 

finance act of what wi ll  occur whenever the K . S . A .  7 5 - 6 7 0 4  

authority i s  exerci sed and not a further l icense t o  the 

Legis lature to avoid the necessity of amending K . S . A .  72 -

6 4 1 0  (b )  ( 1 )  that actually sets the BSAPP in any year . 

Further,  to construe that second sentence as other than a 

necessary companion to the f irst sentence of that section 

would make section (b )  ( 1 )  f ixing the annual BSAPP 
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superf luous and make section (b )  ( 1 )  stand there fore as 

window dressing only , which we believe would be too 

Machiavell ian to stand as a proper indic ia of legislative 

intent . 

We say the above because the Legi s lature by the duty 

imposed under Art icle 6 ,  § 6 (b )  and the road to ful f i l lment 

of its duty under that constitutional provi sion as detai led 

in Montoy, which we have heretofore taken great steps to set 

out , is simply not privi leged to choose to reduce funding to 

the Kansas K- 12  school system without an identi f ied factual 

basis for doing so . Here , of course , no such factual basis  

as  ever been ident i f ied . 

However , as we have as noted , we have not delved into 

the propriety of past acts of government o f f i c ials , 

believing our authority is  principally prospective only . 

However , certainly from FY2 0 12 forward , when the "Great 

Recession" was abating and school fund reserves held at the 

local level had been substant ially dimini shed , l ittle bas is  

exi sted in the legis lature or the execut ive for operating 

under the specter of either the "Great Recession" or the 

not ion that excess ive revenues had been bui l t - up in the 

funds of school di stricts that could be directed for use and 
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deemed, in e f fect , prepaid constitutional funding 

obligat ions of the State . 

However , even i f  Section (b )  ( 2 )  of K . S . A .  7 2 - 6 4 1 0  were 

viewed as an al ternative means of  sett ing the BSAPP or that 

the then current legislature in any year was acting simply 

to underfund the BSAPP independent of that section by merely 

providing insuf f i c ient appropriat ions , the 

unconstitutional ity of such practice would not stem from a 

violation of Art . 2 § 1 6 , but rather from a fai lure to 

fol low Montoy and ident i fy a factual or equitable funding 

basis  for any such reduction ,  which , of course , beginning in 

the 2 0 0 9  session and thereafter no legi s lature has sought to 

do . Rather , in fact , as we have noted , these legi s lative 

bodies have acted to cut funds under the Kansas School 

Finance formula in the face of facts that evidence not less 

need , but more need , and in the face of authori tative 

recommendations for increases in funding , not a diminishment 

in funding . Thus , what the omnibus appropriation acts 

identif ied by Plaint i f f s  do is  merely identi fy evidence of 

the means used to accomp l i sh unconstitut ional conduct rather 

than establish a separate violation of Art . 2 § 1 6 . 

However , Plaint i f f s ' c laim the omnibus appropriat ion acts 
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cited are themselves unconstitutional i s  probably correct in 

that some appropriations made within them in regard to 

funding the K- 12  school system can be seen as fac i l i tative 

of unconstitutional conduct and , hence , unconst itutional as 

well as unconstitut ional in and of itse l f  if done in the 

absence of j usti fying facts . However , the appropriate 

remedy would rest in t imely inj unctive re lief  striking or 

enj oining the appropriation , not after the fact declaratory 

re lief . Accordingly , Plaint i f f s ' count Three c laim is  

denied as  presently without pract ical recourse or remedy for 

the years c ited . 

HAVE PLAINTIFFS ' ESTABLISHED A 
SUBSTANTIVE DUB PROCESS VIOLATION 

Plaint i f f s ' Count Four of its  Amended Complain t c laims 

that Plaint i f fs have suf fered a violat ion of substantive due 

process under the School District Finance and Quality 

Performance Act ,  K . S . A .  72 - 6 4 0 5  et  seq. , as amended , and by 

the manner of the government ' s  action under the c laimed 

guise of it . We f ind Plaint i f f s ' evidence does not sustain 

a violation . 

One of the keystones of a substant ive due process 

violation i s  that such a c laimed violation impact a 
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" fundamental right" . Regardless of what thi s pane l believes 

or does not bel ieve as to the nature of the right to an 

educat ion under Article 6 of the Kansas Constitution , it has 

never been dec lared a " fundamental right" by the Kansas 

Supreme Court . USD 229, 2 5 6  Kan . at 2 6 0 - 2 6 3 . The best we 

have for that pos it ion i s  a minority of the Montoy Court . 

Montoy II, 2 7 8  Kan . at p .  7 7 6 , e t  seq. Ne i ther has the 

right to an education ,  per se , been categori zed as a 

" fundamental right " federally . San An t onio School Di s tri ct 

v. Rodriguez,  4 1 1  U . S .  1 ,  3 6  L . Ed . 2 d 1 6 , reh denied 4 1 1  U . S .  

9 5 9  ( 1 9 73 ) . As such opportunity to declare the right to 

education in Kansas as " fundamental "  has been presented and 

rej ected by a higher court , we can envi sion neither 

opportunity nor need , as trial j udges , to opine our view . 

Further , here , the right to substant ive due process is  

an individual and personal right . Plaint i f f  school 

districts do not hold a status as individual s  and there is 

inadequate evidence be fore thi s Court about the individually 

named Plaint i f fs other than their names and school of 

attendance ( Plaint i f f s ' Amended Pet ition and � �  1 - 3 1 )  upon 

which thi s Court could assign one of those named Plaint i f f s  

t o  a recognized status or class that might , independent of 
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whether a right to education was a fundamental right , invoke 

such a due process violation . Accordingly , Plaint i f f s ' 

Count Four c laim must be denied . 

PLAINTIFFS ' EQUAL PROTECTION CLAIM 

As we have previous ly noted , we do not bel ieve thi s 

claim gains footing outside the protections inherent in 

Art icle 6 ,  particularly , § 6 (b ) , of the Kansas Constitution . 

Clearly, howeve r ,  the government ' s  underfunding of the 

BSAPP , which i s  the driver of revenues under the school 

finance formula , particularly , for at risk clas s i f i cations 

and English language learners , has a greater f i s cal impact 

on the educational opportunities to be made available to 

those most in need of extra assistance within our school 

systems , part icularly those students attending the school 

districts of the named Plaint i f f  school di stricts and those 

students and districts that are s imi larly s ituated . 

Clearly, a dol lar lost from the BSAPP to a school 

district with signi f icant numbers of such students i s  not 

simply a dol lar , but a dol lar pl us the value of the 

we ighting embedded in the school f inance formula on their 

behal f .  Certainly,  the impact occas ioned to these school 
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districts and such students in terms of the educational 

opportunity lost to such students i s  real and hurtful , but 

in terms of how it i s  accomplished , that i s  by reduc ing the 

BSAPP , it , neverthe less , wi thdraws funding equally in terms 

of financ ing the student sought to be served . I f  it costs a 

school district $ 1 . 0 0 to educate a non- at risk student and 

$1 . 0 0 plus 5 5 . 6 ¢ to educate a high densely at risk student , 

then mere ly the actual costs are being withdrawn as measured 

against the educational goal s  intended for such student . 

Further , for Plaint i f f s ' claim to stand independently 

as a constitutional equal protection violation ,  it needs to 

be hinged to a del iberate , or so obvious by impact ,  intent 

by the actor to do so , here , the State . Crawford v. Kansas 

Dept . of Revenue , 4 6  Kan . App . 2d . 4 64 , 4 6 8 - 4 6 9  ( 2 0 1 1 ) . We 

find no such intent displayed by the evidence be fore us . 

Further , as we noted in addressing Plaint i f f s ' count 

Four - substant ive due process - c laim, Plaint i f f s ' claim 

under thi s Count of its  Amended Complaint further falters 

from lack of any identi fying characteri stics  of , or 

circumstances attributable to , the named s tudent Plaint i f f s . 

While it i s  assumed by both sides here that the Plaint i f f  

school districts have standing t o  raise equal protection 
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claims , they have not demonstrated that they can rai se an 

equal protection c laim on behalf  of their students .  Cross 

v. Kansas Dept . of Revenue , 2 7 9 Kan . S O l , 5 0 7 - 5 0 8  ( 2 0 0 5 ) . 

Further , even i f  the Plaint i f f  school di strict ' s  have 

standing under an equal protection c laim ( U. S . D .  No . 380 v. 

McMi l l en ,  2 52 Kan . 4 5 1  ( 1 9 9 3 ) and U. S . D .  No . 443 v. Kansas 

St . Bd . of Educ . ,  2 6 6  Kan . 75 ( 1 9 9 8 ) , they , equally,  have 

fai led to identi fy a del iberate , intended di sparate 

consequence from the school f inance act or by those acting 

in furtherance of it . 

PLAINTIFFS ' COUNT SIX CLAIM THAT K . S . A .  
7 2 - 64b03 (d) VIOLATES THE SEPARATION OF POWERS 

In Count S ix of their Amended Peti tion ,  Plaint i f f s ' 

claim that the statutory provision establishing j urisdiction 

in thi s panel encroaches on the j udic iary ' s right to select 

the appropriate remedy if a violation is found . K . S . A .  72 -

64b0 3 ( d )  states : 

(d )  As a part of a remedy , pre l iminary deci s ion 
or f inal dec i s ion in which a statute or 
legi slative enactment of this state has been held 
unconstitut ional as a violation of  article 6 of 
the Kansas constitution , the j udic ial panel or 
any master or other person or persons appointed 
by the panel to hear or determine a cause or 
controversy or to make or enforce any order or 
remedy ordered by a court pursuant to K . S . A .  6 0 -
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2 5 3 , and amendments thereto , or any other 
provi s ion of law ,  shall  not have the authority to 
order a school district or any attendance center 
within a school district to be c losed or enj oin 
the use of a l l  statutes related to the 
distribut ion of funds for public  educat ion . "  
( Emphasis  added) 

As we wi l l  di scus s subsequently in describing our f inal 

j udgment in this matter , we believe Plaint i f f s ' assert ion is  

not ripe for review at  thi s j uncture of thi s case . 

PLAINTIFFS ' COUNTS SEVEN AND EIGHT 

In Counts Seven and Eight of Plaint i f f s ' Amended 

Pe ti tion ,  Plaint i f f s  challenge the Legi s lature ' s  cont inuing 

disregard of its own statutes directing its  approach to K- 12 

school f inanc ing . Cons idering Coun t Eigh t  f irst , it claims 

that K . S . A .  72 - 64 c 0 4 , enacted in response to the Montoy 

decision ,  which requires that state aid to school districts , 

with limited exceptions , be indexed to the urban CPI from 

and after FY2 0 0 8  has been wholly ignored . From re ference to 

the history of amendments to K . S . A .  72 - 6 4 1 0 ( b )  ( 1 ) , it  

appears that K . S . A .  72 - 6 4 c 0 4  was followed with the last 

amendment of K . S . A .  7 2 - 64 1 0 (b )  ( 1 )  being for operation in 

FY2 0 1 0  and thereafter ( See , L .  2 0 0 8 , ch . 1 7 2 , § 6 ) , 

nevertheless , such indexing was clearly not done thereafter 
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and K . S . A .  7 2 - 6 4 c 0 4 , which authori zed such indexing , expired 

of its own accord on June 3 0 ,  2 0 1 0 . 

Further , thi s i s  one of those i s sues , as we have noted , 

of the good intentions that fol lowed Montoy, that , perhaps , 

have now gone array and for which we feel nothing could be 

accompli shed in terms of  remedy . It i s , however , further 

evidence of a retreat from compliance with the Mon toy 

decisions beginning in FY2 0 0 9 . Both the Augenblick & Myers 

and the Ducombe & Yinger study consultants advocated that 

the af fect of inf lation on their estimates be cons idered . 

We find Coun t Eight fai ls  to state an independent ly 

j usticiable c laim . 

Coun t Seven asserts that the Legis lature ignored the 

directive of K . S . A .  72 - 64 c 0 3 , which statute remains in 

ef fect , whereby the Legislature committed to treat ing K- 12 

general state aid , supplemental state aid , and funding 

special education as the f i rst priority for both budgeting 

and payment and a f irst priority c laim on exist ing revenues . 

Here , we know that these appropriat ion items have been 

underfunded by legis lative appropriations from the 2 0 10 

sess ion forward . We do not have suf f i c ient information to 

determine whether that funding declarat ion was followed in 
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any respect in re lation to other appropriat ions made and the 

revenues available as a whole to the State in the past . 

Whi le we have not been cal led upon to rule upon the 

legal eff icacy of 2 0 12 Senate Substitute for H . B .  2 1 17 , 

which enacted an income tax reduction e f fective January 1 ,  

2 0 13 , in the face of  the State ' s active disregard of its 

constitutional duties under Art icle 6 ,  § 6 (b ) , we , probably , 

need not do so in the absence of a non-compliance with our 

overall opinion in the present case . That Act ' s  pas sage , 

nevertheless , appears to us to be in direct contravention of 

the spirit and intent of K . S . A .  72 - 64 c 0 3  whi ch provides : 

" The appropriation of monies neces sary to pay 
general state aid and supplemental general state 
aid under the School District Finance and Qual ity 
Performance Act and state aid for the provi s ion 
of special education and related services under 
the Spec ial Education for Exceptional Chi ldren 
Act shall be given f irst priority in the 
legi slative budgeting process and shall  be paid 
f irst from existing state revenues . "  

That Act was passed in 2 0 0 5 and cont inues to be the law 

today . 

The State has argued and asked us to f ind that the 

coming limitat ion on the State ' s  resources require the 

Legi slature to make di f f icult appropriation dec i s ions . The 

State has proposed that we f ind " the legis lature could 
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reasonably conclude adj ustment of state education aid to the 

levels demanded by plaint i f f s  would have di sastrous 

consequences to the Kansas economy and its  c i t i zens" (p . 3 4  

o f  the State ' s  Proposed Memorandum and Order) . However , at 

the same t ime that the State ' s  attorney was advanc ing that 

argument , the Legi s lature passed the income tax cut . 

According to one of the State ' s  experts ,  Dr . Art Hal l , the 

Executive Director of  the Center for App l ied Economics at 

the Univers ity of Kansas School of Bus iness , the tax cut 

bill wi ll cause a revenue reduction in the f irst year ( 2 0 13 )  

of $ 8 0 0 , 0 0 0 , 0 0 0  to $ 1 , 0 0 0 , 0 0 0 , 0 0 0 . See TR : Arthur Hall  at 

pp . 2 4 2 1 - 2 4 2 4 . While Hal l was cal led by the State to 

present evidence of the di sastrous e f fect a 1 . 2  bill ion 

dol lar infus ion of  money in a single year for education 

would have to the State , the same reasoning should apply to 

an $ 8 0 0 , 0 0 0 , 0 0 0  to $ 1 , 0 0 0 , 0 0 0 , 0 0 0  reduction in State 

revenue . 

It seems completely i l logical that the State can argue 

that a reduction in education funding was neces s i tated by 

the downturn in the economy and the state ' s  diminishing 

resources and at the same time cut taxes further , thereby 

further reducing the sources of revenue on the bas is  of a 
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hope that doing so wi l l  create a boost to the state ' s  

economy at some point in the future . It appears to us that 

the only certain result from the tax cut wi l l  be a further 

reduction of exi st ing resources available and from a cause , 

unlike the "Great Recess ion" which had a cause external to 

Kansas , that is homespun , hence , sel f - inflicted . Whi le the 

Legislature has said that educational funding i s  a priority , 

the passage of the tax cut bi ll suggests otherwi se and , i f  

its ef fect is  a s  c laimed by the State , it would most 

certainly conf l ict with the State ' s  Art icle 6 § 6 (b )  

constitut ional duties . 

Nevertheles s , Plaint i f f s ' Count Seven c laim lacks the 

necessary facts to sustain it as it is s tated , s ince , again , 

it ef fects past act ions and we f ind fai l ing to fol low its 

commands in the past is  now beyond our reach in any manner .  

Nevertheles s , we consider Plaint i f f s ' Count Seven more as in 

the nature of a suggest ion or recommendation to be 

cons idered , i f  necessary , as part of any future remedy . It 

does not otherwi se stand independently as a substantive 

claim . 

CONCLUSION AND SUMMARY 
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In concluding , we need to f irst mention our assignment 

of the burden of proof on Plaint i f f s ' claims . We bel ieve 

that on all Plaint i f f s ' claims , the assignment of that 

burden is properly to the Plaint i f f s . The amendments to the 

School District Finance and Qual ity Performance Act ,  K . S . A .  

72 - 64 0 5  e t  seq. , as made by SB54 9  in the 2 0 0 6  session of the 

Legi slature and as were discussed in the Mont oy opinions 

noted previous ly enj oy a presumption of constitutionality .  

We , however , also bel ieve that in regard to Plaint i f f s ' 

Amended Pe ti t i on ' s  count One - " suitabil i ty of funding under 

the Kansas Constitut ion" - c laim that once Plaint i f f s  

establi shed that no cost studies j us t i f ied the State ' s 

reductions to the BSAPP or to other funding and that 

exi sting wealth based disparities would not j us t i fy the 

el imination of capital outlay funding or the proration of 

supplemental state aid that , then , the burden of proof 

thereafter shi fted to the Defendant to estab l i sh some 

constitutionally viable exception ,  as a ma t ter of fact or 

equi ty, that would j ustify the omission .  As we have 

discussed , the De fendant ' s  claim that recent student 

performance testing made less dol lars the equal or more was 

found to not be factually viable . However , as to 
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Plaint i f f s ' Count One claim ,  even i f  we were in error 

assigning the burden of proof here to the State once 

Plaint i f f s  made its  showing that the Mont oy princ iples had 

not been followed ,  we s t i l l  believe , from any perspect ive of 

the assignment of  the burden of proof , that Plainti f f s  have 

establi shed beyond any question that the State ' s  K- 12 

educational system now stands as unconstitutional ly 

underfunded .  

We have , within the context of thi s f inding , also 

looked at the we ightings , which Plaint i f f s  as sert are 

constitut ionally inadequate . See Amended Pe ti t i on at 

� 6 9 (b) . When the BSAPP i s  fully funded , the as sumption is  

that it accommodates the ful fil lment of the purpose of the 

weightings . We know from the evidence that it i s  the at 

risk , ELL students ,  and some minority grouped performers 

that , particularly , lag behind their peers overal l  on 

academic performance testing . We note also that , except for 

the bil ingual weighting in the Ducombe & Yinger study , the 

average of the weightings for bil ingual students ,  at risk 

students ,  and special education students are lower in the 

Kansas school finance formula than those recommended by both 

the Augenl ick & Myers and the Ducombe & Yinger study 
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consultants ,  more part icularly , that character of students 

in school districts such as Plaint i f f s . See , respectively, 

Plainti f f s ' Exhibit 2 0 3 at VI I - I I and Plaint i f f s ' Exhibit 

1 9 9  at C-2 7 - C- 3 2 . We also note , however ,  that the 

interchangeabil i ty in the use of funds , by example , from at 

risk and bil ingual weightings , provides some abi l ity to 

balance the respective needs of these subgroups , i f  the 

demand from one group i s  less , e . g . ,  K . S . A .  7 2 - 64 13 ( b ) ; 

K . S . A .  7 2 - 64 14 ( f ) . Of course , without a lesser demand by 

one weighted group , no such flexibility i s  provided . The 

lowered BSAPP , of course , also squeezes all  weightings . 

We have previously discussed Plaint i f f s ' pos it ion in 

their assert ion of the af fect of a reduction in the BSAPP on 

weightings and discounted any disparate e f fect between 

student groups . Undoubtedly , the withdrawal of any funds to 

the weighted categories of at risk , bil ingual , and other 

weighted groups i s  of special concern , but i t  appears to us 

from the evidence that , given the nature of the Kansas 

school f inance formula with its BSAPP as the driver of 

funding and its one s i ze fits  all  design , that the systemic 

fai lure l ies  in reduction of the BSAPP , not the current 

percentage amount of the weightings , per se . We note also 
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from our comparison charting of the funding provided pre ­

Montoy and now that the value of the weightings has been , 

ef fectively,  el iminated , however , this is , we be lieve , 

attributable to the lowered BSAPP . Without a showing that a 

school district with no , or minimal , special needs students 

is  overcompensated by the BSAPP and that merely an increase 

in the weightings in other school di stricts that have these 

needy subgroups could counteract the af fect of  a lower 

BSAPP , we can make no independent j udgment as to the 

inadequacy of any particular weighting . 

We need here , also , to comment on special education . 

Plaint i f f s ' c laim in � 64 ( c )  and � 6 9 (h )  of their Amended 

Peti tion that special education has been unconstitutionally 

underfunded . Special educat ion within the Kansas school 

finance formula i s  calculated and made pursuant to a 

separate payment , notwithstanding its  appearance in the 

formula as a weighting . The statute determining its amount 

fixes reimbursement of special educat ion costs at 9 2 %  

( K . S . A .  7 2 - 9 7 8 ) , whi ch amount has not been forthcoming since 

FY2 0 0 9 . Whi le such c laim i s  true , we fai l to find a 

suf ficient anchor in the facts in order to j udge the lowered 

payment as unconstitut ional , rather than j ust lower . See 
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USD 229, 2 5 6  Kan . at 2 54 . Without spe c i f i c  information 

regarding the number of this character of student , their 

needs , their amenabil ity to success , and the cause of any 

State depravations that prevent that success , the necessary 

fulcrum for analys i s  of the claim i s  simply not present . 

Particularly , we cannot relate the Montoy IV re ference to 

special education by either the number of students or 

services in relat ion to the amount there stated . 2 82 Kan . 

at p .  2 2 . In FY2 0 13 , the State i s  funding spec ial education 

to the federal "maintenance of ef fort" level . See 2 0  

U . S . C . A .  7 9 0 1 ;  Plaint i f f s ' Exhibit 2 4 8  at 1 4 0 9 5 9 - 6 0 ; L .  

2 0 12 , ch . 1 7 5 , § 8 8 ( a ) . Further , special education funding 

also has federal funding source s ,  e . g . , L .  2 0 12 , ch . 175 , § 

88 ( b ) . Without knowing more , we feel that the "maintenance 

of ef fort" level , which i s  9 5 . 1 % of the amount required by 

K . S . A .  72 - 9 7 8  has not been shown to be , per se , 

unconstitutional ly inadequate .  We acknowledge , however , 

that i f  a need s t i l l  exists , and like capital out lay is to 

be paid from a spec ial source but is not , then those costs 

wi ll  impact a school district ' s  general fund or LOB , which 

adds to the impact of the underfunding of the BSAPP and 

generally . 
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Further , another of Plaint i f f s ' challenges fall ing 

within count One pertains to underfunding supplemental state 

aid , which has been shown to have created , without doubt , a 

wealth based di sparity between school di stricts based solely 

on property tax wealth and has not , accordingly,  been shown 

to have either a factual or equitable j us t i f ication . The 

burden of showing the constitut ional flaw in prorating 

supplemental state aid , we believe , was on the Plaint i f f s  

and they have sustained it . Further , because we construed 

K . S . A .  72 - 64 3 4 { e )  ( l )  as directory only,  and consider K . S . A .  

72 - 64 3 4 { f )  a s  merely dec laratory o f  fact and not a s  a credit 

or a setof f to other aspects of the school f inance formula , 

we f ind Plaint i f f s ' allegation within its  coun t One claim 

that K . S . A .  72 - 64 3 4 { e )  ( l )  or ( f )  created an unconstitutional 

wealth based di sparity among school districts has not been 

sustained by them . 

On Plaint i f f s ' c laims made in coun ts Two - Eight , we 

f ind the burden of  proof was on Plaint i f f s  to establish 

their claims and , except as to coun t Two, we f ind those 

claims have not been sustained such as to independently 

invoke j udic ial action . As noted , Plaint i f f s  count Two was 

sustained because of the unconstitutional i ty of K . S . A .  72 -
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8 8 14 ( c } ' s  prohibition on funding trans fers , which al lows the 

authority granted school districts pursuant to K . S . A .  72 -

8 8 0 1 , i f  exerc i sed , to create a wealth based disparity among 

school di stri cts when the equali zation mechanism establi shed 

by K . S . A .  72 - 8 8 14 i s , as now , blocked by Section ( c } ' s  bar 

on transfers to fund it . Finally,  and additionally,  as we 

have noted , the lack of funding for the capital outlay 

expenses antic ipated to be paid from capital out lay trans fer 

funds , had they been provided , further augments our f inding 

of underfunding occasioned by the cuts to the BSAPP since 

these necessary expendi tures sti l l  exist and are required to 

be paid , but now , sUb - si l enco, are required to corne from 

BSAPP generated funds or a school district ' s  LOB . Further , 

as we have noted , we have l imited Plaint i f f s ' remedy for 

Count II as equitable only , f inding monetary rel ie f  blocked 

by Art . 2 ,  § 2 4  of the Kansas Constitution . 

Finally, with the s i ze of the record be fore the Court , 

obviously not every argument made , testimony given , or 

exhibit presented can be individual ly di scussed by us . Much 

of the evidence presented has been uncontested , except as to 

the conclus ions to be reached from it . However ,  our f inding 

is that simply nothing presented to us , whether discussed 
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here or not , would change our conc lusions reached , either 

factually or legal ly . 

CONSIDBRATIONS IMPACTING ANY REMEDY 

In fashioning a remedy here , we remain astute to the 

fact that its resolution rests princ ipally in the good faith 

ef forts of our co- equal branches of government , most 

heavi ly , however , with the Kansas legis lature . We are 

optimistic of the response and we have tried to be helpful 

by setting out the bas i s  and parameters of the def i cienc ies 

we have found . Whi le we bel ieve one pract ical basi s  for 

extraction of the 

j udiciary from thi s character of dispute in the future , 

given Montoy ' s removal of pol itical choice from K- 12 funding 

in favor of an empirical fact based premise for the choices 

made , could result from the delegat ion by the Legi slature of 

the vetting of educational programs and the fact f inding 

necessary to support the costs of the recommendations made 

to the Kansas State Board of Educat ion , which itself  is an 

elected body , reserving to the Legi s lature its  power of 

funding oversight . Too , a delegation of init ial oversight 

and fact f inding to an orderly administrative review could 

also be employed , through an appropriate process , to 
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scrutini ze and al locate educational operational expenditures 

for either state funded payment or payment through local 

option budgets , perhaps , encouraging innovation at the local 

level then statewide adoption of success ful ones thereafter , 

having been tested and proven succe s s ful at the local level 

after review by two elected entities of government - local 

boards of education and the State Board of Education ,  each 

of which carries both inherent and day-to-day expert ise in 

the field of education . However , what could be i s  not now 

what is , thus , it behooves as to addres s  solutions to the 

constitut ional grievances found . 

We f ind consideration of the remedy or remedies to be 

employed further constrained by the precedent of the Montoy 

decisions as wel l  as the l imitat ions on the factual record 

before us . The Montoy dec is ions required a factual bas is  

for any funding dec i s ion to be made under the Kansas school 

finance system . Here , such requirement i s  equally 

applicable to us . While evidence has been presented about 

the likely increases in costs to be brought to our school 

system due to increased standards and the State ' s  Wai ver 

from the No Chi ld Left  Behind Act ,  exactly what those exact 

costs are l ikely to be has not been presented to us . 

236 

990170



Further , given the cost cutting occasioned to the system 

from FY2 0 0 9  forward , the true current cost of  maintaining a 

school system that i s  constitutionally funded can only be 

determined by harkening to the past , which we have done . 

However , the only f irm cost increase before us i s  that 

derived from inf lation ,  which we have incorporated in order 

to make our cost comparisons meaningful and cons i stent . As 

the data which our charts ref lect , inc luding additional 

charts attached as an Addendum hereto , the f inancing made 

available to our K- 12 school sys tem in inf lation adj usted 

dollars rests near , or , in some cases , below that provided 

be fore the original Montoy dec is ion was made in January , 

2 0 0 5 . 

Further , the local option budget ( LOB ) , derived from 

local school board choice of a level of taxation believed 

appropriate for local school district patrons to support in 

aid of their school district for educational programs of 

choice , only exi sts in many di stricts in theory not 

pract ice , because of the state funding short fal l s . 

Further , as a constraint on us , we must consider the 

Mon toy dec is ion itsel f ,  which ,  by example , in the face of 

evidence from the Augenblick & Myers study of a beginning 
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base - "Tier 1 "  - recommendation of minimum funding of $4 6 5 0  

per pupil a s  determined in 2 0 0 0 - 2 0 0 1  dol lars , but which was 

to be adj usted to ref lect its value in current dol lars at 

the time of its adoption ( see Footnote 3 ,  supra , at p .  1 0 3 ) 

and the Ducobme & Yinger study' s recommendation of $4 3 4 6  in 

2 0 0 3 - 2 0 0 4  dol lars to meet the 2 0 0 7  standards ( See Footnote 

10 , supra at p .  1 0 5 ) , the Kansas Supreme Court accepted , as 

in " substantial compliance" ,  a BSAPP f i gure proposed in 2 0 0 6  

SB54 9 beginning with " $4 3 1 6 in 2 0 0 6 - 0 7 ; t o  $ 4 3 7 4 in 2 0 0 7 - 0 8 ; 

and to $ 4 4 3 3  in 2 0 0 8 - 0 9 " . (Montoy IV, 2 8 2  Kan . at p .  1 9 ) . 

As noted , we have scrutini zed both studies , but , 

particularly , focused on the study consultants 

recommendations s ince they were , in fact , the only 

demonstrated experts .  We have considered their reports and 

accepted them , after review , as val id . Properly viewed , 

both are quite compatible , each one supportive of the other . 

In retrospect , given our qualms about the legis lative post 

audit adj ustment s to the Ducombe & Yinger study 

recommendations , and in compari son with the recommendations 

of Augenblick & Meyers , we f ind the Mon toy dec i s ion both 

conservative and highly de ferential to legis lat ive choice 

when made on facts presented to , and obviously cons idered 
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by , the Legis lature . Certainly , the recommendations 

re flected by the cost studies could support a f inding for a 

higher value for the BSAPP with Montoy IV being seen as 

acceptance of the figure dec ided upon as within an 

acceptable range . 

Nevertheles s , our opinion here i s  that without 

additional facts regarding costs , having found the studies 

valid,  and given Mon t oy' s acceptance of threshold compliance 

at a FY2 0 0 9  thre shold BSAPP of $44 3 3 , our range of  

independent react ion to the evidence is substantially 

constrained and c ircumscribed by the noted lack of new facts 

and the af fect of the Montoy precedent . 

Finally,  we f ind any remedy to be employed here is  

constrained by the legal setting presented , that i s , any 

remedy or solution wi ll  largely rest in the hands of the 

Kansas legis lature . As we noted , there i s  a presumption 

that publ ic  o f f i c ials wi l l  fol low the law as dec lared , 

hence , we are opt imi stic that good faith e f fort s wi l l  fol low 

our dec ision . On the other hand , we be lieve that both the 

subj ect matter - constitutional funding of  K- 12  education -

and the f leeting nature of the opportunity that 

constitut ionally adequate school ing represents - requires 
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that a court order be entered that can be quickly and 

resolutely enforced , i f  it would ,  unfortunately, become 

necessary . 

Whi le the case law we use to discern and describe our 

authority in terms of remedy may not appear equal ly 

analogous , given the sordid view and practice which that 

case law e f fectively aboli shed , we sincere ly bel ieve that 

the fai lure to adequately fund the kind of K- 12  education 

that Art icle 6 ,  § 6 (b )  of the Kansas Constitution requires 

is , simi larly,  a chain on opportunity,  ins idious by its 

likely l i fetime af fect , and so warranting of immediate 

attention before such K- 12  school ing opportunities are lost 

or muted , that any constitutional def i c ienc ies identi f ied 

warrant sound and prompt response or , in l ieu , enforcement 

measures that do not tolerate de lay or leave room for 

obfuscation that the period from the last Montoy deci sion in 

2 0 0 6  to thi s date unfortunately represents .  While  one 

legislature may not bind another , a court order can . 

In considering our remedies ,  we note the fol lowing , 

which we paraphrase , from Brown v. Board of Educa tion ,  3 4 9  

u . s .  2 9 4 , 3 0 0 , 9 9  L . Ed .  1 0 8 3  ( 1 9 5 5 ) ( Brown II) : 

" In fashioning and e f fectuating the 
decrees ,  the courts wi l l  be guided by equitable 
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princ iples . Traditionally,  equity has been 
characterized by a practical flexibil i ty in 
shaping its  remedies and by a fac i lity for 
adj usting and reconc il ing public and private 
needs . These cases call for the exerc i se of 
these traditional attributes of equity power . 
At stake i s  the personal interest of  the 
plaint i f fs in [ obtaining the benef i t  o f ]  public 
schools as soon as pract icable on a 
[ constitutiona l ]  bas i s . To e f fectuate thi s 
interes t  may cal l for el iminat ion of  a variety 
of obstac les in making the trans ition to school 
systems operated in accordance with the 
constitutional principles set forth . . . .  Court s 
of equity may properly take into account the 
public interest in the el imination of such 
obstac les in a systematic and e f fective manner .  
But it should go without saying that the 
vitality of these constitutional principles 
cannot be allowed to yield simply because of 
di sagreement with them . " [ paraphrasing by this  
Court . ] 

Further , we note a court ' s  authori ty in matters of 

constitutional enforcement : 

"Once a right and a violation have been shown , 
the scope of a district court ' s  equitable powers 
to remedy past wrongs is broad , for breadth and 
flexibil ity are inherent in equitable remedies . 

' The essence of equity j uri sdict ion has been 
the power of the Chancellor to do equity and to 
mold each decree to the necess ities of the 
particular case . Flexibi l ity rather than rigidity 
has distingui shed it . The qualities of mercy and 
practical i ty have made equity the instrument for 
nice adj ustment and reconc i l iat ion between the 
public interest and private needs as well  as 
between competing private c laims . '  Hecht Co . v.  
Bowl es , 3 2 1  U . S .  3 2 1 ,  3 2 9 - 3 3 0 ,  6 4  S . Ct .  5 8 7 , 5 9 2 , 
8 8  L . Ed .  7 5 4  ( 1 94 4 ) , c ited in Brown II, supra , 
3 4 9  U . S . , at 3 0 0 , 7 5  S . Ct . , at 7 5 6 . "  
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Swann v. Charl o t te -Meckl enburg Board of Educa tion ,  4 0 2  

u . s .  1 ,  1 5 , 2 8  L . Ed . 2d 5 5 4  ( 1 97 1 ) . 

"Application of those ' equitable princ iples , '  
we have held , requires federal courts to focus 
upon three factors . In the f irst place , l ike other 
equitable remedies , the nature of the . . . remedy 
is to be determined by the nature and scope of the 
constitutional violation . Swann v.  Charl o t t e ­
Mecklenburg Board o f  Educa t i on ,  4 0 2  U . S . , a t  1 6 , 
91  S . Ct . , at 12 76 . The remedy must therefore be 
related to ' the condition al leged to offend the 
Constitution . . . .  ' Mi l l iken I,  4 1 8 U . S . , at 7 3 8 , 94 
S . Ct . , at 3 12 4 . Second , the decree must indeed be 
remedial in nature , that is , it must be designed 
as nearly as poss ible ' to res tore the victims of 
[unconstitut ional]  conduct to the position they 

would have occupied in the absence of such 
conduct . '  Id . ,  at 7 4 6 ,  94 S . Ct . , at 3 12 8 . Third , 
the federal court s in devi s ing a remedy must take 
into account the interests of state and local 
authorities in managing their own a f fairs , 
cons i stent with the Constitution . "  [ Paraphras ing 
by thi s Court . ]  

Mi l l iken v.  Bradl ey, 4 3 3  U . S .  2 6 7 , 2 8 0 - 2 8 1 ,  5 3  

L . Ed . 2d 7 4 5  ( 1 9 7 7 ) . 

Keeping the above principles in mind and recogniz ing 

the princ ipal authority of the Court in thi s particular 

setting is in the power of "no" , which we hope need not be 

used , we have considered several factors , most of which we 

have noted previously . First , we would say that the School 

Di strict and Quality Performance Act ,  K . S . A .  72 - 64 0 5  et 

seq . , as it currently stands , has not been shown to, itsel f ,  
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be unconstitutional a t  thi s point and on thi s  record . Al l 

the problems raised by Plaint i f f s  in our view have not been 

shown to flow from the Act , but from a fai lure by the State 

to follow the Act ' s  tenets and ful ly fund it as it directs . 

The unconst itutional ity attendant here i s  due to 

underfunding , not the Act itsel f or , at least , not yet . 

Equally,  K . S . A .  7 2 - 8 8 0 1  et seq. , but for the 

Legislature ' s  amendment to K . S . A .  72 - 8 8 14 ( c )  to cement in 

place its dec is ions to not fund its  equa l i zation provisions , 

is , otherwise , sound and necessary . However ,  we feel we are 

left with no choice but to declare its  unconstitutionality .  

Again the di lemma faced springs from underfunding . 

Further , we cons ider here the fact we have two 

dif ferent bas i s  from which we must view the funding 

shortfal l s . Firs t , the funding provided may fall  below the 

precedent of Mon toy and , second , the under funding occasioned 

may lack facts to j ustify the reduced expenditures .  Al l the 

underfunding noted f l ies in the face of overwhe lming 

evidence that costs not only have not abated , but , rather , 

most probably , increased . Accordingly , here , we are faced 

wi th acting to enforce a precedent which determined an 

acceptable constitutional funding level for our K- 12 system, 
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whi le , at the same t ime , we must acknowledge that the 

dol lar denominated f indings of Montoy have been made stale 

by the passage of t ime by way of the indi sputable af fect of 

inf lation . 

We f ind the former eas ier of enforc ing than the latter 

since the former may be addressed by an inj unction requiring 

the Legi s lature to s imply abide by its duly adopted laws . 

The latter , however ,  requires the Legis lature to act 

affirmatively beyond the current legal structure to amend , 

by example , K . S . A .  72 - 64 1 0 (b )  ( 1 )  to prevent further 

unconstitutional eros ion of funding to the school system 

occas ioned by inflation ,  to resurrect an inf lat ion 

adj ustment mechani sm for school f inances such as existed 

under K . S . A .  7 2 - 6 4 c 0 4 , now expired , so as to allow a then 

current value to future funding dec isions , and , otherwi se , 

to act to evaluate and compensate for any new costs that may 

accrue to the Kansas K- 12  school system either f rom the 

Waiver or the "Common Core Standards" ,  or both . 

Enforc ing af f irmative conduct by the Legi s lature , we 

believe , must f irst yield to the presumption that public 

of f icials wi l l  follow the law as dec lared . Hence , we have 

put aside the cons iderat ion of present orders that might 
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coll ide with thi s presumption and rather choose to enter 

orders prospectively , contingently e f fective ,  or not at all 

at this j uncture , knowing that either this court or , if 

appealed , a higher court could act at that t ime to enforce , 

as neces sary ,  its  own j udgments . Nevertheless , a j udgment 

and order i s  required to be entered as merely an order to , 

simply , "do j ust ice" i s  not an enforceable one . 

Fundamentally,  we bel ieve that the best point at which 

to begin to e f fect a cure to the constitutional de fic ienc ies 

we have found in the reductions in the BSAPP is  to go back 

to the 2 0 0 8  sess ion when a cons titut iona l ly compl iant 

legi slature amended K . S . A .  72 - 6 4 1 0 ( b )  ( 1 ) to adj ust the BSAPP 

for FY2 0 1 0  and forward to $44 92 and adopt that sum as a 

funding requirement for FY2 0 14 . Al l other remedies adopted 

spring from this point and , as the case law referenced 

noted , are equitable and can flexibly accommodate any change 

in circumstance on good cause shown . 

ENTRY OF JUDGMENT AND ORDER 

( 1 )  The State of Kansas is hereby enj oined from 

performing the unconstitut ional act of altering , amending , 

superceding , by-passing , di luting or otherwise changing , 
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directly or collaterally,  any portion of the School District 

Finance and Qual i ty Performance Act ,  K . S . A .  72 - 6 4 0 5  et  seq. , 

as it exi sted on July 1 ,  2 0 12 , i f  the e f fect of such action 

would be to abol ish,  lower , dilute , or delay the revenue 

that would be derived from the base student aid per pupil 

set forth by K . S . A .  72 - 64 1 0 (b )  ( 1 )  of $4 4 92 . This  order does 

not apply to the cost of l iving weighting created by K . S . A .  

72 - 64 4 9 . 

( 2 )  The State of Kansas is hereby enj oined from 

performing the unconstitutional act of enact ing any 

appropriation , or directing , modi fying or cancel ing any 

trans fer , or us ing any accounting mechani sm or other 

practice that would,  wi ll , or may in due course ,  af fect , 

ef fect , or fund less than the base student aid per pupil of 

$44 92 set forth in K . S . A .  72 - 64 1 0 ( b )  ( 1 )  as it existed on 

July 1 ,  2 0 12 , or as subsequently inf lation adj usted as set 

forth in paragraph one of thi s Order or , otherwi se , to 

unconstitutionally act to modi fy , change or alter downward 

the revenue to be received by a school district that would 

be derived from a base student aid per pupil  of $44 92 as set 

forth in K . S . A .  ( 2 0 12 )  72 - 6 4 1 0 ( b )  ( 1 )  or as such inf lation 

adj usted sum to be derived as set fo+th in paragraph one of 
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thi s Order exi sts in the future . 

( 3 )  The State of Kansas is  enj oined from the exercise 

of any claimed authority under K . S . A .  ( 2 0 12 )  72 - 64 1 0 ( b )  ( 2 )  

except in recognition of that authority authori zed to the 

Governor and the Finance Council  by K . S . A .  7 5 - 6 7 0 4  upon its 

proper exerc i se . 

( 4 )  The State of Kansas is  hereby enj oined from 

performing the unconstitut ional act of amending , changing , 

altering , di luting , superceding or by-pass ing any of the 

provisions of K . S . A .  72 - 64 3 4  as it exi sted on July 1 ,  2 0 12 , 

if  the ef fect of the same would be to create a wealth based 

disparity in the distribut ion of funds or in the abi l ity to 

use the local option budget by a school district . The 

State is hereby enj oined from the unconst itut ional act of 

providing by appropriation , trans fer , or otherwi se less than 

ful l funding of such statutory formula or , subj ect to the 

foregoing , any alternative funding means , to any eligible 

school district for FY2 0 14 and thereafter and are enj oined 

from the unconstitutional act of proration under section 

" ( b ) " of such statute or any like s tatute . 

( 5 )  It  is  hereby ordered that K . S . A .  ( 2 0 12 )  7 2 - 8 8 0 1  et 

seq. is  hereby dec lared unconst itut ional and of no force and 
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ef fect from and after July I ,  20 13 . Thi s Order may be 

modi f ied by the Court upon a showing that such statute has 

been amended to read as it existed on July I ,  2 0? 7 , and that 

such trans fers thereby authorized are ful ly funded or that 

an alternative means of funding capital outlay expenses has 

been adopted providing revenues for such purposes to school 

districts and which does not ef fect a wealth based 

disparity , is ful ly funded , and does not , otherwi se , erode 

or encroach on revenues that would be de l ivered from the 

base student aid per pupil  levels  as set forth in paragraph 

one and two of thi s Order . 

{ 6 }  It is  the order of this Court that Plainti f f s  or 

any one of them , their attorneys act ing on their behalf , or 

such other counsel as thi s court may designate i s  hereby 

directed and empowered to enforce this Entry of Judgment and 

Order with all  de l iberate speed before this Court , or any 

other court of appropriate j urisdiction , should any 

violation of this Order reasonably appear or be reasonably 

apprehended . Such Plaint i f f s , attorneys act ing on their 

behalf , or such other counsel as this Court may designate 

shall not j oin as a party any of f i c ial , either in his or her 

official capaci ty or individually ,  without a showing f irst 
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to the court that the e f fective enforcement of this Entry of 

Judgment and Order, most probably , requires such j oinder or 

j oinders . 

Costs are taxed to the State of Kansas . The 

Plaint i f f s ' request for attorney fees i s  denied . 

This  entry of j udgment shal l be e f fective when f i led 

with the Clerk of this Court and no further j ournal entry is 

required . 

IT IS SO ORDERED , this / (j  t1t- day of January , 2 0 13 . 

cc : Alan Rupe 
Jessica Skladz ien 
John S .  Robb 
Arthur Chalmers 

R .  Thei s  
o f  the Di strict Court , 
Member and Presiding Judge 

( see attached) 
Robert J .  Fleming 
Judge of the District Court 
and Pane l Member 

( see attached) 
Jack L .  Burr 
District Court Judge Ret ired 
and Pane l Member 
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01/10/2013 10 : 38 FAX 16204213633 

Judge of the District Court 

and Panel Member 
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A3 . . 

A4 . . 

A5 . • . 

ADDBNDUM 

USD 3 0 8  HUTCHINSON 

USD 4 4 3  DODGE C I TY 

USD 5 0 0  KANSAS CITY 

USD 2 2 9  BLUE VALLEY 
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990170



usn 308 - HUTCHINSON 

FY200S IN 200S$ FY200S in 2012$ FY2009 in 2009$ FY2009 in 2012$ FY2012 FY2013 

1 .  Enrollment 4781 .0 4781.0 4781.0 478 1.0 4781.0 4781.0 
2120/12 

2. + At risk 4 year olds 28.0 28.0 28.0 28.0 28.0 28.0 

3 .  Low enrollment -0- -0- -0- -0- -0- -0-
weighting 

4. + High enrollment 304.0 304.0 168.5 168.5 168.5 168.5 
weighting 

5. + Bilingual weighting 30.9 30.9 61.0 61 .0 61 .0 61 .0 

6.  + Vocational weighting 1 15.7 1 1 5.7 1 15.7 1 1 5.7 1 1 5.7 1 1 5.7 

7. + At risk weighting 279.6 279.6 1275.0 1275.0 1275.0 1275.0 

8. + High Density at risk n.a. n.a. 279.6 279.6 279.6 279.6 
weighting 

9. + Non-proficient n.a n.a. 1 1 .2 1 1 .2 1 1 .2 1 1 .2 
student weighting 

10. + New facilities 146.3 146.3 146.3 146.3 146.3 146.3 

1 1 . + Transportation 9.3 9.3 9.3 9.3 9.3 9.3 
weighting 

12. + Virtual student n.8. n.a. -0- -0- -0- -0-

weighting 

13. + Anciliary -0- -0- -0- -0- -0- -0-

weighting 

14. + Special Education 102S.6 1025.6 900.5 900.5 1048.1 1032.3 
weighting (d) 

15. + Declining -0- -0- -0- -0- -0- -0-

enrollment weighting 

16. + KAMS weighting n.8. n.a. -0- -0- -0- -0-

17. + Cost of living n.a n.a. -0- -0- -0- -0-

weighting 

18. = Total Weighted 6720.4 6720.4 7776. 1 7776.1 7923.7 7907.9 
EnrolIment 

19. x Base State aid per $3863 $457S $4400 $4744 $3780 $3838 
pupil 

20. = Legal General Fund $25,960,90S $30,745,830 $34,214,840 $36,889,8 18 $29,951,586 $30,350,520 

21 .  Per pupil value (20 + $5430 $643 1 $7156 $7716 $6265 $6348 

1) 
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USD NO. 443 - DODGE CITY 

FY2005 IN 2005$ FY2005 in 2012$ FY2009 in FY2009 in 2012$ FY2012 FY2013 
2009$ 

I. Enrollment 2120/12 5994.0 5994.0 5994.0 5994.0 5994.0 5994.0 

2. + At risk 4 year olds 74.5 74.5 74.5 74.5 74.5 74.5 

3. Low enrollment weighting -0- -0- -0- -0- -0- -0-

4. + High enrollment 383.6 383.6 212.6 212.6 212.6 212.6 
weighting 

5. + Bilingual weighting 386.6 386.6 763.6 763.6 763.6 763.6 

6. + Vocational weighting 1 2 1 . 1  1 2 1 . 1  121 .1  1 2 1 . 1  121 . 1  121 . 1  

7. + At risk weighting 441 .8 441 .8 2014.6 2014.6 2014.6 2914.6 

8. + High Density at risk n.a. n.a. 441.8 441 .8 44 1.8 441.8 
weighting 

9. + Non-proficient student n.a. n.a. 1 1 .8 1 1 .8 1 1 .8 1 1 .8 
weighting 

10. + New facilities -0- -0- -0- -0- -0- -o-

I l .  + Transportation weighting 41 5.0 41 5.0 41 5.0 41 5.0 41 5.0 415.0 

12. + Virtual student n.a. n.a. 4.0 4.0 4.0. 4.0 
weighting 

13. + Anciliary -0- -0- -0- -0- -0- -0-

weighting 

14. + Special Education 1293.1  1293.1 1 135.3 1 135.3 132 l . S  1301.5 
weighting (d) 

15. + Declining enrollment n.a. n.a. -0- -0- -0- -0-

weighting 

16. + KAMS weighting n.a. n.a. -0- -0- -0- -0-

17. + Cost of living weighting n.a. n.a. -0- -0- -0- -0-

18. = Total Weighted 9109.7 9109.7 1 1 1 88.3 1 1 188.3 1 1374.5 1 1354.5 
Enrollment 

19. x Base State aid per pupil $3863 $4575 $4400 $4744 $3780 $3838 

20. - Legal General Fund $35, 190,771 $41,676,878 $49,228,520 $53,077,295 $42,995,610 $43,578,571 

21 .  Per pupil value of General $5871 56953 $8213 $8855 $7173 57270 
Fund (20 + I) 

A2 

990170



I USD 500 - KANSAS CITY I 
FY2005 in 2005$ FY2005 in 2012$ FY2009 in 2009$ FY2009 in 2012$ FY2012 FY2013 

1 .  Enrollment 18591.9 18591.9 18591.9 1859 1 .9 18591 .9 18591.9 
2120112 

2. + At risk 4 year olds 285.0 285.0 285.0 285.0 285.0 285.0 

3. Low enrollment -0- -0- -0- -0- -0- -0-
weighting 

4. + High enrollment 1 193.2 1 193.2 661.4 661 .4 661.4 661.4 
weighting 

5. + Bilingual weighting 722.4 722.4 1426.4 1426.4 1426.4 1426.4 

6. + Vocational 346.9 346.9 346.9 346.9 346.9 346.9 
weighting 

7. + At risk weighting 1637.6 1637.6 7467.5 7467.5 7467.5 7467.5 

8. + High Density at risk n.L n.a. 1637.6 1637.6 1637.6 1637.6 
weighting 

9. + Non-proficient n.a. n.a. 36.7 36.7 36.7 36.7 
student weighting 

10. + New facilities 87.3 87.3 87.3 87.3 87.3 87.3 

1 1 .  + Transportation 616.0 616.0 616.0 616.0 616.0 616.0 
weighting 

12. + Virtual student n.a. n.a. -0- -0- -0- -0-

weighting 

13. + Anciliary -0- -0- -0- ..(l- -0- -0-

weighting 

14. + Special Education 4120.9 4120.9 3617.9 361 7.9 421 1 .4 4147.7 
weighting (d) 

15. + Declining n.a. n.a. -0- ..(l- -0- -0-

enrollment weighting 

16. + KAMS weighting n.a. n.a. -0- -0- ..(l- -0-

17. + Cost of living n.a. n.a. -0- -0- -0- -0-

weighting 

18. = Total Weighted 27,601 .2 27,60 1 .2 34,774.6 34,774.6 35,368. 1 35,304.4 
Enrollment 

19. x Base State aid per $3863 $4575 $4400 $4744 $3780 $3838 
pupil 

20. = Legal General Fund $106,523,436 $126,275,490 $153,008,240 $164,970,702 $133,691,418 $135,498,287 

21 .  Per pupil value (20 + $5735 $6792 $8230 $8873 $7 191 $7288 

1) 

A3 
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USD NO. 229 BLUE V ALLEY 

FY2005 in 2005$ FY2005 in 2012$ FY2009 in FY2009 in FY2012  FY2013 
2009$ 2012$ 

I .  Enrollment 2120/12 20,898.6 20,898.6 20,898.6 20,898.6 20,898.6 20,898.6 

2. + At risk 4 year olds -0- -0- -0- -0- -0- -0-

3. Low enrollment weighting -0- -0- -0- -0- -0- -0-

4. + High enrollment 132 1 .0 1321.0 732.3 732.3 732.3 732.3 
weighting 

5. + Bilingual weighting 14.7 14.7 29.0 29.0 29.0 29.0 

6. + Vocational weighting 320.5 320.5 320.5 320.5 320.5 320.5 

7. + At risk weighting 1 14.0 1 14.0 51 9.8 519.8 5 19.8 519.8 

8. + High Density at risk n.a. n.a. -0- -0- -0- -0-
weighting 

9. + Non-proficient student n.a. n.a. 33.9 33.9 33.9 33.9 
weighting 

10. + New facilities 4 16.0 416.0 416.0 416.0 416.0 416.0 

1 1 .  + Transportation 708.0 708.0 708.0 708.0 708.0 708.0 
weighting 

12. + Virtual student n.a. n.a. .5 .5 .5 .5 
weighting 

13. + Anciliary 3952.3 3952.3 3952.3 3952.3 3952.3 3952.3 
weighting 

14. + Special Education 4934. 1 4934. 1  433 1 .9 433 1 .9 5042.5 4966.3 
weighting (d) 

15. + Declining enrollment -0- -0- -0- -0- -0- -0-
weighting 

16. + KAMS weighting n.a. n.a. 1 .0 1 .0  1 .0  1 .0 

17.  + Cost of living n.a. n.a. 1628. 1 1628.1 1628.1 1628. 1 
weighting 

18. = Total Weighted 32,679.2 32,679.2 33,571.9 33,57 1.9 34,282.5 34,206.3 
Enrollment 

19. x Base State aid per $3863 $4575 $4400 $4744 $3780 $3838 
pupil 

20. = Legal General Fund $126,239,750 $149,507,340 $147,71 6,360 $1 59,265,094 $129,587,850 $131,283,779 

21. Per pupil value of $6041 $7154 $7068 $7621 $6201 $6282 
General Fund (20 + 1) 

A4 
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I usn 372 SILVER LAKE 

FY2005 in 2005$ FY2005 in FY2009 in FY2009 in FY2012 FY2013 
2012$ 2009$ 2012$ 

1 .  Enrollment 713.1  713 . 1  713 . 1  713 .1  713.1  713.1  
9120/1 1  

2. + At risk 4 year olds 6.0 6.0 6.0 6.0 6.0 6.0 

3. Low enrollment 245.8 245.8 245.8 245.8 245.8 245.8 
weighting 

4. + High enrollment -0- -0- -0- -0- -0- -0-
weighting 

5. + Bilingual -0- -0- -0- -0- -0- -0-
weighting 

6. + Vocational 10.8 10.8 10.8 10.8 10.8 10.8 
weighting 

7. + At risk weighting 10.0 10.0 45.6 45.6 45.6 45.6 

8. + High Density at n.a. n.a. -0- -0- -0- -0-
risk weighting 

9. + Non-proficient n.a. n.a. 1 .0 1 .0 1 .0 1 .0 
student weighting 

10. + New facilities -0- -0- -0- -0- -0- -o-

I l .  + Transportation 53.2 5f2 53.2 53.2 53.2 53.2 
weighting 

12. + Virtual student n.a. n.a. -0- -0- -0- -0-
weighting 

13. + Anciliary -0- -0- -0- -0- -0- -0-
weighting 

14. + Special Education 155.5 155.5 136.5 136.5 158.9 156.5 
weighting (d) 

15. + Declining -0- -0- -0- -0- -0- -0-
enrollment weighting 

16. + KAMS weighting n.a. n.a. 1 .0 1 .0 1 .0 1 .0 

17. + Cost ofliving n.a. n.a. -0- -0- -0- -0-
weighting 

18. = Total Weighted 1 194.4 1 194.4 1213 1213 1235.4 1233 
Enrollment 

19. " Base State aid $3863 $4575 $4400 $4744 $3780 $3838 
per pupiJ 

20. = Legal General $4,613,967 $5,464,380 $5,337,200 $5,754,472 $4,669,812 $4,732,254 
Fund 

21 .  Per pupil value (20 $6470 $7663 $7485 $8070 $6549 $6636 
+ I) 

AS 
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