10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS
DIVISION 7

LUKE GANNON, ANDREW GANNON, and

GRACE GANNON, by their next friends

and guardians, Jeff and Meredith Gannon;

JADA BURGESS and JETT BURGESS, by

their next friend and guardian,

Jennifer Kennedy; COLTON OAKMAN, by next

friend and guardian, Schelena Oakman;

CAMERON PINT, by next friend and guardian,

Martha Pint; ALEXIS SEEBER and BRADY SEEBER
by their next friends and guardians,

David and Misty Seeber; LEVI CAIN, by next

friends and guardians, John and Becky Cain;

JEREMY COX, by next friends and guardians,

Darrin and Lois Cox; ALEC ELDREDGE, by next
friends and guardians, Danie and Josh Eldredge;
JOSEPH HOLMES, by next friends and guardians,

Jim and Joy Holmes; LILY NEWTON, by next friends
and guardians, Matt and Ivy Newton; ALEXANDER OWEN,
by next friend and guardian, Glenn Owen; MIKE RANK,
by next friend and guardian, Ryan Rank; QUANTEZ
WALKER, by next friend and guardian, Beulah Walker;
MARIXSA ALVAREZ, by next friend and guardian,
Bianca Alvarez; PRISCILLA DEL REAL and

VALERIA DEL REAL, by their next friend and guardian :
Norma Del Real; TONATIUH FIGUEROA, by next friend
and guardian, Adriana Figueroa; DULCE HERRERA,
GISELLA HERRERA, and KAROL HERRERA, by next friend
and guardian, Eva Herrera; MIQUEAL SHOTGUNN,

by next friend and guardian, Rebecca Fralick;

ALEXI TRETO, by next friend and guardian,

Consuelo Treto; TED BYNUM, by next friend and
guardian, Melissa Bynum; BRIEANNA CROSBY, b

next friends and guardians, Evette Hawthorne-Crosby
and Bryant Crosby; GEORGE MENDEZ, by next friends
and guardians, George and Monica Mendez;

AMALIA MURGUIA, by next friends and guardians

Sally and Ramon Mur?uia; NATALIE WALTON, by next
friend and guardian, Clara Osborne;

UNIFIED SCHOOL DISTRICT NO. 259; UNIFIED SCHOOL
DISTRICT NO. 308; UNIFIED SCHOOL DISTRICT 443;
and UNIFIED SCHOOL DISTRICT NO. 500

Plaintiffs,
VS. Case Number 10-C-1569
THE STATE OF KANSAS,

Defendant.

LI EBE FRANGES, Certified Court Reporter
Third Judicial District, Dvision 7, 233-8200 x4370




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

TRANSCRIPT OF COURT TRIAL
(Day 1)
PROCEEDINGS had before the Honorable
Franklin R. Theis, Judge of the District Court of
Shawnee County, Kansas; The Honorable Robert J.
Fleming, Judge of the District Court of Labette
County, Kansas; and The Honorable Jack L. Burr, Jud ge
of the District Court of Sherman County, Kansas, on
the 4th day of June, 2012.
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The Plaintiffs, LUKE GANNON, et al, appeared by
and through their counsel, Alan L. Rupe and Jessica
L. Garner, Attorneys at Law, Kutak Rock, LLP, 1605
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67206; and John S. Robb, Attorney at Law, Somers,
Robb & Robb, 110 East Broadway, Newton, Kansas,
67114.
The Defendant, THE STATE OF KANSAS, appeared
by and through its counsel, Arthur S. Chalmers and
Gaye B. Tibbets, Attorneys at Law, Hite, Fanning &
Honeyman, LLP, 100 North Broadway, Suite 950,
Wichita, Kansas, 67202.
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PROCEEDINGS

JUDGE THEIS: You can be seated.
Thank you. Morning.

MR. RUPE: Morning.

THE COURT: Let me call the case.
It is Luke Gannon, et al, v. The State of Kansas.
It's 10-C-1569. Get your appearances here.

MR. RUPE: Alan Rupe, Jessica
Garner, and John Robb for the Plaintiffs.

MR. CHALMERS: Arthur Chalmers,
Gaye Tibbets, and Jerry Hawkins for the defendant,
Your Honor.

THE COURT: This is a special panel
of the Court appointed by the Chief Judge of the
Court of appeals it was Gary Rulon, at the time, to
handle any finance cases filed, and one was filed;
here we are.

This is Robert Fleming and the
Labette County District Court. This is Robert
Fleming of the Labette County District Court. This
is Jack Burr, | believe, of Hodgeman.

JUDGE BURR: Sherman. Almost
Colorado.

THE COURT: And I'm Franklin Theis,
District Judge of Shawnee County. | don't think we
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have any special things. There's a motion pending;
we'd like to take that up, if Counsel don't mind,
either at the conclusion of some other proceedings
towards the end of the day, but we'd like to get
right with it today.

MR. RUPE: That's fine,
Your Honor. | do have a housekeeping request. |
think we've worked together and got everything in
here, but we have a several administrators that
aren't able to bring their cell phones in, and if
they have them on mute and have them not ring, they
do get email from time to time. And to the extent
can allow -- accommodate them on that, they're very
interested in this case but they also have a school
district to run, and if that's possible, I'd ask th
that be allowed.

JUDGE THEIS: We don't have any
problem with cell phones as long as they don't ring
or if members of the press are here, | recognize if
they want to, you know, text out, that's fine. But
we'd appreciate no talking, no ringing.

MR. RUPE: Okay. Thank you,
Your Honor.

JUDGE BURR: | just hope mine

doesn't ring.

or

we
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OPENI NG STATEMENTS -- MR RUPE

JUDGE THEIS: Set a bad example.

We'll proceed. We'll discuss it
later about the procedures, but | would assume we'd
start with opening statements today. | suggest
maybe -- | don't know how long you're going to take
Mr. Rupe.
MR. RUPE: Well, I had planned on
about an hour, and | have a timer here to keep me
under control.
JUDGE THEIS: We don't have the
10th Circuit red, yellow, and green lights, so yeah
that's fine. | thought we'd do that, maybe take a
very short break, and then allow the defense to
present theirs, and we'll go to lunch after all
that's over.
MR. RUPE: Great. If | could get
an easel set up, Ms. Garner is going to set up an
easel and I've got some blow-ups that | want to poi
the Court to as | go through the outline of the cas
| think if was to move the cart back like six
inches -- thank you.
MS. GARNER: How is that? Can
everyone see?
JUDGE BURR: You're fine.
MR. RUPE: The map shows the

nt
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OPENI NG STATEMENTS -- MR RUPE

Plaintiffs in this lawsuit and where they are from.
We've got Kansas City, Kansas School District, USD
259 Wichita, then we've got Hutchinson and Dodge
City. All of the plaintiffs are parents and kids a
school districts that fall in those areas.

What we're going to be discussing
for the next few days with you is a situation in
which there are two gaps in the State of Kansas. O
is the achievement gap and the other is the resourc
gap.

A significant percentage of Kansas
kids, for example, 30 to 40 percent of the African
Americans, are not proficient in reading and math.

The resource gap is one in which the Kansas schools
are facing increasing demands in the 21st century.

The State is charged with the
responsibility of continuous improvement of schools
in the state, and the difference between those ever
increasing demands and the resources that are
dwindling has created the second gap that we're
concerned with.

And an examination of those two
gaps during the next few days is going to point to
two clear and unequivocal conclusions. Number one,

we are leaving behind a large percentage of Kansas

nd
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OPENI NG STATEMENTS -- MR RUPE

10

kids because they are, the State of Kansas, is not
providing them an adequate education. And number
two, the State of Kansas is not living up to its
constitutional obligation to provide suitable fundi

for an adequate education for a large percentage of
Kansas school kids. That's going to be perfectly
clear by the end of this presentation.

Ten years ago, in a courtroom
upstairs -- nearly ten years ago, in a courtroom
upstairs, we talked about the achievement gap in a
case called Montoy v. the State of Kansas. And wha
is in front of you is a blow-up from that trial. A
at that time in 2003, this slide, from a presentati
by the deputy commissioner at that time, indicated
that at that time about half of our students, perha
two-thirds, flourished; the other one-third to
one-half of our students flounder. That was the

situation ten years ago.

Now, look where we are today. And

if you look at Plaintiffs' Exhibit 106, you'll see,
starting on the left-hand side, the pile diagram,
17.4 percent of the all student population is below
standard. Below standard roughly equates to not
proficient, roughly equates to getting a D or an F.

That's my characterization. | don't think any
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OPENI NG STATEMENTS -- MR RUPE
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educator would say that, but it is below proficient

White kids are 13 percent below
proficient. But then look at the kids that we are
addressing as the kids that are not getting adequat
education in Kansas. Start with free and reduced
lunch, close to 29 percent. Hispanic, close to 29
percent. English language learners, close to 39
percent. African Americans, north of 40 percent of
African American kids are below standard in the Sta
of Kansas as the result, we'll show you, of

inadequate funding.

So the achievement gap was what we

just showed you, and what we're going to be talking
about now is the resource gap. And what the eviden
will be is that there have been increasing demands
and I'm showing Exhibit 105, the Plaintiffs'. Ther
have been increasing demands, as requirements of
federal law and state law demand, that student
performance increase, and at the same time there ha
been dwindling resources.

The red line on the bottom is the
base state aid, and you can see the amount of the
cuts that have occurred since that Montoy case whic
was tried ten years ago, and the case was ultimatel

dismissed by the Kansas Supreme Court in 2006.

te
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OPENI NG STATEMENTS -- MR RUPE

12

Here is another demand that is
occurring among the plaintiff school districts and
districts just like them in the State of Kansas. T
demographics of Kansas public schools ain't what it
used to be, and the student population, as a result
of a recession and as a result of migration, has
resulted in a substantial increase in the number of
kids that qualify for free and reduced lunch. Thos
would be disadvantaged kids, kids of poverty. That
the picture of Kansas school districts today.
JUDGE THEIS: Does that have an
exhibit number?
MR. RUPE: Yes, that's Exhibit
Number 105.
MS. GARNER: It's 107.
MR. RUPE: 107. Okay. Go to the
next one.
That's Plaintiffs' 37, that I've
put up there now. The Montoy decision laid out wha
is before you now, and that is a statement -- and b
the way, all this is in Exhibit 1. This is the
primer that we have submitted to the Court, and thi
is from 208 and 234 in the primer.
But the Montoy court set forth some

requirements for what is needed in order for the

he
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OPENI NG STATEMENTS -- MR RUPE
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State of Kansas to be in compliance with Article 6
Section 6 of the Kansas Constitution. And those

things are: Number one, suitable funding; number

two, equitable funding; number three, an adequate
education for all Kansas kids, or suitable educatio

for all Kansas kids, and a direction to the

legislature to focus on the actual costs of produci

the outcomes that the federal, state, requires.

Those outcomes would be those increasing demands on
student performance, over time.

So the Montoy court said, look at
the actual costs of producing those outcomes as the
increase overtime. Now, the question is -- hang on
that for just a second. Let me address what we're
going to see in terms of evidence of what constitut
a suitable education.

Going back some time, the Court,
Kansas Supreme Court, and the Kansas Legislature ha
repeatedly indicated that the Rose Factors based on
case from Kentucky some years ago in 1991 -- the Ro
Factors are part of the definition of what
constitutes a suitable education. And we'll see th
Kansas courts and the Kansas Legislature have both
adopted those Rose Factors as what, in part,

constitutes a suitable education.
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OPENI NG STATEMENTS -- MR RUPE
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And again, in Montoy, they focused
on the actual cost, and indicated that in order to
produce that suitable education, in order to produc e
the outcome that is requested, required, it is
necessary to fund education based on the actual cos t
of producing that end result.
Well, after the Montoy case, as a
result of legislative changes in the wake of Montoy :
funding increased and the school districts in Kansa S,
with that funding from Montoy, were able to do
marvelous things for Kansas kids. You've already
seen that the achievement gap for African
Americans -- and evidence will be, the achievement
gap for African Americans dropped from a gap of 80
percent to now nearly 40 percent.
That's what those school districts
were able to do with the disadvantaged kids with th e
Montoy money. And you'll hear plenty of evidence
about what these school districts that are plaintif fs
here were able to do in the wake of Montoy, before
the cuts occurred.
And the evidence will be that
educators in Kansas either know or can learn the
strategies that work to improve student performance

among those disadvantaged kids, but they just don't
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OPENI NG STATEMENTS -- MR RUPE
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have the resources today to do it. And when Montoy
was dismissed, the Court looked at the legislative
action that had occurred.

The Kansas Legislature, in 2006,
had adopted a three-year plan, that called for
education spending to increase north of $700 millio
They had, as an interim measure, injected substanti
money into the system at the direction of the Kansa
Supreme Court.

The Legislature, at that time, had
established a 2010 Commission to look at the very
issue of school finance and educating kids in Kansa
and to focus on what was needed in order to keep th
system working so it improved student performance a

those kids went through school.

There was a Legislative Post Audit

study that you will hear about in which the
Legislative Post Audit team focused on what the cos
of those outcomes was, and they made recommendation
to the Legislature concerning the actual cost.
And in addition to the increases
during the pendency of the program -- or of the
Montoy case, there was a three-year plan put in pla
for 2006 to ‘07, '07 to '08, '08 to ‘09, that would

have, had it been completed, increased public

al
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OPENI NG STATEMENTS -- MR RUPE

16

education funding $700 million -- a little north of
that -- a year.
But two years into that plan, the
Kansas Legislature pulled the plug on the recoverin
patient, the disadvantaged kids in Kansas. And the
evidence will show the patient has flatlined and
begun to decline because they aren't able to achiev
the kinds of performance they need to achieve in
order to keep up because of funding.
There have been massive cuts of
$511 million that translated to huge losses somewhe
in the neighborhood of 121, to $141 million in
losses. You'll see that the State walked away from
their responsibility and shifted the responsibility
to the local school boards so that the property tax
and the property situation with ad valorem tax has
caused a disequalizing situation. But the greatest
loss has been to the plaintiff school districts and
to the kids and the school kids in Kansas who can't

and don't receive that adequate education.

The Gannon case begins where Montoy

ended, two years into the three-year plan. Let me
give you a little background about school finance a
just get -- most of this is in our primer, but I've

been doing this a while, and | just want to give yo

re
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OPENI NG STATEMENTS -- MR RUPE 17

a little background to kind of bring us up to the
filing of this case.
In 1965, the Kansas voters created
a constitutional amendment, Article 6. Kansasis o ne
of virtually all the states that has an education
article in its constitution. The first look at
school finance was in 1972 in Caldwell v. The State
of Kansas. And that was the first decision -- it w as
by the Johnson County District Court, and that
decision took to task the notion of inequity; my
characterization not theirs.
But the Court basically said that
funding schools through local taxes through propert y
taxes created inequities. We all know what a mill
would raise in, say, Burlington, that has huge
property wealth because of a power plant, and what it
raises in someplace like Galena that does not have
property wealth.
The difference in what a mill
raises is so great that the Court said, if you run
your school system, which is a statewide system, on
property tax, that creates inequity. A child's
educational opportunity -- my words -- should not
depend on your ZIP code. It should be the same,

since the duty to educate Kansas kids is a duty owe d
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18

to all kids, regardless of the property wealth of
their school districts.

1973, in response to that, the
Kansas Legislature amended or created a statute,
School District Equalization Act. That basically
said, if there's high assessed valuation, then you
get low state aid, and if there's low assessed
valuation, you get high state aid, and they equaliz
the inequity.

They instituted some budget
controls about how you could budget for the year
based on previous years. 1979, the Legislature
removed the budget controls and it was every school
district for themselves. They could raise their
property tax and spend on education as much as they
possibly could.

You will see from these school
districts that are poorer school districts compared
to others in the state, that there's a real problem
with what we call gravity. And that s, in a schoo
district that doesn't have much wealth, it is tough
to raise taxes in order to fund public schools.

In a situation, like some places in
Johnson County, where the median income is north of

$85,000 a year, and where there is substantial inco

ed
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and property wealth, they don't have any problem in
going to the voters to increase spending for school
But in somewhere like Dodge City, or Kansas City,
Kansas, where the average income is less than $37,0
a year, and property wealth is diminished, asking t
voters to pay their share in those communities is
antigravity. It simply is very hard to do in those
communities.

And in 37-some years in Kansas
City, Kansas, you're going to here testimony about
how often they've been able to convince the voters
raise taxes in order to fund schools, and it's not
very often.

In 1975, 41 districts challenged
the SDEA, and that came out of Chautauqua County.
The Legislature responded with a change in the law,
and the matter was transferred on remand by the
Kansas Supreme Court to Judge Vickers in this
building and he declared SDEA, at that time, to be
constitutional.

In 1990, a number of school
districts, including Wichita, Newton, Baxter Spring
the Turner district filed a case that was captioned
Mock v. The State of Kansas. And that's in your

primer. That ended up in front of Judge Bullock.
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And Judge Bullock in that case --
and just by the way, that's when John Robb and Alan
Rupe came on the scene in school finance. In that
case, Judge Bullock issued a preliminary pretrial
ruling in advance of trial indicating several
principles in question and answer form -- and this
set out in your primer -- in question and answer fo
in which he telegraphed that the existing law, SDEA
would probably be unconstitutional. And the
Legislature, as a result of basically a settlement
conference, the Legislature changed the law and
adopted the School District Finance Quality
Performance Act, SDFQPA, in 1992.

The school districts, Wichita,
Newton, Baxter Springs, and Turner, were asked to
dismiss the case in light of the new law. All did
except the group we represented, Newton, the Newton
group. And they pushed on because they thought the
law that was adopted was based on factors that caus
some schools to get substantial money while other
schools were left disadvantaged.

And so, the Newton group pushed
on. Burlington, several schools from Southwest
Kansas and Blue Valley School District in Kansas Ci

all intervened in that case.
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And in 1993, upstairs, Judge
Luckert, after a lengthy trial, ruled that the
funding of public education in Kansas -- it was
unconstitutional. This was, by the way, in the 229
case, which is the Newton group. The claim was
purely an Equal Protection claim under the Kansas
Constitution and not a claim under Article 6.

And what the Kansas Court said
on -- what the Kansas Supreme Court said on appeal
from Judge Luckert's ruling was that she had erred
because she said it had to be based on a rational
basis, that any decision had to be the result of a
rational basis in terms of the cost of public
education under the Equal Protection Clause, and sh
had ruled it was unconstitutional because it wasn't
grounded in any rational educational reason.

It was the result of a political
auction by the Legislature on how much was going to
be spent on education. And the testimony in that
case from the legislators was that they didn't look
at cost. They simply auctioned off among school
districts -- or among legislative school districts
who gets what. And they ruled it unconstitutional.

On appeal, the 229 decision, which

IS set out in your material, indicates that funding




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

OPENI NG STATEMENTS -- MR RUPE

22

Is a matter that is left to the Legislature to some
extent, that it is fluid. But the Court found that
there was, for common sense reasons, a basis to
explain the difference between funding between the
school districts. Again, keep in mind that was an
Equal Protection argument at that time.
And | think the language in 229 is
instructive in looking at the difference in funding
to different school districts. The Court has a quo
that we have provided you: When it seems that a li
or point that must be made, there's no mathematical
or logical way to fix it precisely, the decision of
the Legislature must be accepted unless we can say
that it is, quote, very wide of any reasonable mark
They went on to say, the funding of
public education is complex, constantly evolving.
The Legislature would be derelict in its
constitutional duty if it just gave each school
district a blank check each year. Reliance solely
local property taxes would be disastrous for the
smaller or poorer districts which had depended on
state aid. Rules have to be made and lines drawn i
providing suitable education or suitable financing.
The drawing of these lines lies at the very heart o

the legislative process and compromise lies inheren
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in that process. Case dismissed.

In 1999, Dodge City and Salina
School Districts, with parents and kids from those
districts filed a lawsuit before the Shawnee County
District Court, and it was assigned to Judge
Bullock. And in that case there were two challenge
to the SDFQPA, one was the repeat of the Equal
Protection grounds and due process grounds that had
previously been before the Court in the 229
decision. And we added, when we filed the Montoy
case, a claim under Article 6 Section 6 of the Kans
Constitution, arguing that the funding was simply n
adequate to provide a suitable education as require
by that article.

So, for the first time, the Court
was confronted with not only the Equal Protection
claims, but the adequacy claims under Article 6. A
personal comment, | still remember, in 2001, walkin
by what some people will remember are fax machines,
and watching a fax come across the machine that was
from the Shawnee County District Court. And Judge
Bullock, sua sponte, dismissed the Montoy case citi
the 229 decision and indicating that it was purely
legislative function and not for the courts.

In Montoy |, we appealed Judge

as
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OPENI NG STATEMENTS -- MR RUPE 24

Bullock's ruling and asked the Court for a trial, a nd
we were granted a trial. The Supreme Court reverse d
Judge Bullock, indicating that suitability is not
stagnant. And we had the trial upstairs. Judge
Bullock ruled, as a result of that, in 2003, that t he
Kansas Legislature was in blatant violation of
Article 6 of the Kansas Constitution.
That matter then went up on appeal
to the Kansas Supreme Court four times. And by the
end of Montoy, there had been injected, as |
indicated earlier, 285 million in the '04/'05 schoo
year, a recommendation for a three-year plan that
called for north of $700 million a year for three
years, the creation of a Legislative Post Audit, th e
2010 Commission, and an effort by the Kansas
Legislature to look at the cost of those outcomes
that were demanded by the 21st century, and to
consider the outcome to provide a suitable educatio n
to provide equity and to focus on the actual costs.
Let's talk a little bit about how
this formula works. And I'm going to leave it to
somebody that -- the clients that have a little mor e
knowledge of how the formula works on a day-to-day
basis, and I'm going to be very general in my

explanation.
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But Kansas has what is called a
foundation system for school finance. And that is
that there starts with the base or a foundation, an
then there are add-ons for additional weighting
factors. And weighting factors are geared to the
needs of a school district depending on what those
needs are.

So the way it works is, you start
with a foundation. And let's say it's one student
the foundation, and there's a set amount of money f
that one student. And then as you work through the
weights, you add additional -- it's like handicappi
the student, you add additional money to that base
because of the needs.

And here are the weights. At-risk
kids, those are kids at poverty, that is a weight,
at-risk 4-year-old; low enrollment weighting, in
other words, if you're a small school district and
can't enjoy the economies of scale of larger school
districts, you get additional funding because of lo
enrollment.

On the other end of the spectrum
there are special needs of large school districts.
You take a school district like USD 259 that has mo
than 45,000 kids in it, and those districts have th
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same special needs as other districts that are that
size.

Bilingual weighting, those are the
English limited language situations. Vocational
training is a weighting. At-risk is a weighting.
High-density, non-proficient, new facilities
weighting -- if you have new facilities, operating
those create a special need. Transportation, virtu
student, ancillary, special education, declining
enroliment, KAMS, cost of living weighting.

And what do you do is you take
those weights and you add those up, and you get a
total weighted enrollment. So it might be 1.6, 1.7
and you take that times the base state aid per pupi
and that gives you -- you get the end result of wha

you're entitled to get from the State.

You add in your local option budget

money, which is based on local contribution, and th
end result is you get a legal general fund
re-computed with the LOB money and your base state
aid per pupil with the weighted enrollment, and the
you get the final total in the end. That was
Exhibit 19.
On Exhibit 18, it's explained what

the weights are in a little more detail, and | won'
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go back through those. And then, on our Exhibit 9,
we have some examples of how it works. This is 259
Plaintiff, and in Exhibit 20, you see what their
total general fund plus LOB is as the result of the
arithmetic that | described earlier -- Kansas City,
USD 500, Dodge City, and Hutchinson -- that's how y
compute how much money the state -- based on state
law, that's how they compute how much money those
school districts are entitled to.

Let's take an example here. And
just so you have an understanding of how it works,
take a school district that has say 1,187 kids, you
assume computed weights for the most costly student
add a 10,000 -- or 1,038 student weighting. That
would give a total enroliment of 2,225, times the
base state aid of 3,780.

And then you go to the local option
budget and you can re-calculate the general fund
using a base of 4,433. The law says you compute th
base based on what the statute is, but that is
different than the amount you actually receive. Th
statute says you get 4,433, but you actually get
3,780.

Andso you base your LOB on the

statutory amount rather than the actual amount, and

ou
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then you get a re-calculated general fund of
9,800-and-some dollars, apply the LOB percentage of
24 percent -- school districts can go up to 30
percent without voter approval, 31 percent with vot er
approval -- and you get the number 2.3.
You combine the general fund and
the LOB, 8.4 million, plus 2.3, that's 10 million t 0]
fund most district operations. This happens to be
Parsons. This is just an example of how the formul a
works.
Every school district in the state
has to levy a 20 mill levy of property tax, and tha t
is funded in the general fund. There's an
explanation here of the local option budget, and th e
local option budget is not 100 percent equalized.
The amount differs from year to year based on what
the Legislature does, but currently, it is equalize d
at the 81.2 percent percentile.
And this means that, as explained
here, what is done with the school districts below,
the 81.2 percent percentile, they are given state
equalization aid, and that boosts their purchasing
power to give them additional state aid.
And there's no equalization aid for

the districts 18.8 percent and up. So the wealthie st
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18.8 percent of the districts simply levy however
many mills locally it takes to fund their LOB, and
the poorest districts calculate their LOB, apply
their state equalization percentage to the total, a
they get the state LOB equalization aid for that
portion of the LOB that they can't raise locally.
And they simply levy however many mills locally it
takes to fund the balance.
The LOB, wealthiest district, 2.3
might be raised with a local 10 mill levy, if they'
a school district that has high property values. L
funding of the poorer school district, assuming 58
percent state equalization aid percentage -- just
assume that is their percentage -- 2.3 times 58
percent is 1.3. That's paid by LOB state
egualization aid, and the balance, 994,000-and-some
might be raised with a local 21 mill levy, or
whatever the levy is needed to raise the difference
LOB funding poor district, the LOB
state aid under appropriated and prorated, assume 5
percent state equalization aid percentage, 2.3 time
58 percent is 1.3, and it's supposed to be paid by
LOB state equalization.
For 2011 and 2012, there was an

under-appropriation, and thus, only paid at 85.7
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percent of the entittement. So only 85.7 percent o f
the 1.3 that the State indicated it would pay by wa y
of equalization aid was actually paid. And the loc al

balance of 994,000 is increased by 196 to 1.19 and
might be raised with a higher mill levy. And this
under-appropriating of LOB state aid, thus, would
cause a 3.6 local mill levy increase to keep the sa me
dollars.
So this is an example of how the
formula works and how the under-appropriation shift S
the responsibility to the local property tax voters :
or simply shifts a loss to the school district.
JUDGE THEIS: Did we catch a number
on that?
MR. RUPE: Yes, this is
Exhibit 21. Thank you, Your Honor.
The large ones are all in the very
front of your notebooks that we provided you, the
blow-up of exhibits.
Okay. Let's focus on what | talked
about before. That's exhibit what?
MS. GARNER: 38.
MR. RUPE: 38. From 229 is the
Rose Factors. This is what we consider to be

suitable education. 229 looked to these factors,
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which you'll hear throughout the course of the tria l,
but it has to do with oral and written communicatio n,
sufficient knowledge of economic, social, and
political systems, sufficient self-knowledge,
sufficient grounding in the arts, sufficient traini ng
or preparation for advanced training in either
academic or vocational fields, sufficient level of
academic or vocational skills to enable public scho ol
students to compete favorably in a global society
through quality performance accreditation.

The act provides a legislative and
regulatory mechanism for judging whether the
education is suitable. Kansas law adopted 72-6439( a)
and repeated those Rose Factors. Sometime later,
they repealed that statute.

But then, in KSA 72-1127, which is
current law, those exact same Rose Factors appear a S
what the Legislature sets forth is a suitable
education and what they instruct the State of Kansa S
to provide through instruction adopted by the State
Board of Education.

JUDGE THEIS: Are those generic or
do they have numbers?

MR. RUPE: The 72-1127 is
Exhibit 39. And the 229 factors are Exhibit 38.
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Rose Factors starts with Judge Bullock, who, in the
Mock decision, used those Rose factors to define wh

a suitable education was.

The Rose decision had been decided

by the Kentucky Supreme Court the year before. And
then the Legislature has picked it up, and it has

been in existence ever since, along with -- you'll

hear evidence that school districts have also adopt
that as the element of a suitable education.

We have in Kansas a unique
situation which we basically have four branches of
government. We have the State Board of Education,
which has what the courts have described as self-
executing powers. And they have set forth the
elements of suitability and what they say needs to

achieved.

And one of those is what you have

in front of you in Exhibit 251, and that is, ensure
that all students meet or exceed high academic
standards and are prepared for their next steps in

the world of work, post-secondary education.

Also as part of suitable, we have a

number of federal and state requirements. We'll he

about the No Child Left Behind and the AYP

at
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requirements, and here are, in Exhibit 74, the AYP
requirements for each year going to 2014 for
K through 12 reading. Exhibit 74 is for math. |
just said reading. Now let's go to math.
MS. GARNER: That's also
Exhibit 74.
MR. RUPE: Oh, okay.
74 is math. Seventy ...
MS. GARNER: They're both in the
same exhibit, 74.
MR. RUPE: They're both from the
same exhibit. How many lawyers does it take to
count? We've got two 74s, but they're from the sam e
exhibit. One is reading and the other the math.
These are the AYP targets under No Child Left Behin d
from 2004 to 2014.
In addition, you'll hear, as part
of providing a suitable education, we have
accreditation, QPA, Quality Performance
Accreditation. We have school year requirements by
statute. We have the Kansas State Board of Educati on
and the Kansas State Department of Education
licensure requirements. There are state standards
that we'll hear about.

Kansas is in the process -- they've
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adopted, they're implementing what are called Commo
Core Standards that establish standards for the

future for what kids have to learn. And embedded i
the notion of those standards is not just

achievement, but the ability to not only achieve, b

also do; to put to use the mathematics, to put to u

the reading, so that you just don't learn and get

tested on it. There's a whole new set of standards

on how you implement those provisions. And that's
called the Common Core Standards. You'll hear more
about that.

Graduation, college readiness,
college requirements, qualified admissions, federal
laws on special education, federal laws on civil
rights, the state board mission that we mentioned,
Child Left Behind, there are a number of challenges
that are in the category of requirements that all
schools in Kansas are required to do, and that

constitutes the suitability.

There's also a number of demands.

We looked at an exhibit earlier that showed the
explosion of disadvantaged kids and kids of second

language -- English as a second language.

So with the situation in Montoy and

the additional money, and with the increasing deman

ut
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on school districts, including these Plaintiffs and
the Plaintiffs' kids, on what they have to
accomplish, this Exhibit 241 is what the Kansas
Legislature has done beginning in 2008, and '09.
The statutory base was supposed to
be $4,492 based on that three-year plan adopted in
the wake of Montoy. The reality is -- and you can
look at the rescission bills and the appropriation
bills and the cuts -- the result is that the base h
been substantially reduced, and it is, today, 3,780
That's the 2011/2012 number.
In addition, there have been
special ed cuts. There have been -- and this is
fully briefed in our trial papers, so | won't get
into it here -- but for the purposes of this
discussion, capital outlay equalization, which is t
subject of the class action, was eliminated. And i
is evidence that we would point to in terms of
inadequate funding, as well as the claim we make on
the class action claim, nearly $22 million plus LOB
equalization aid that was reduced, as | explained
earlier. So the total cut is about 511 million.
This is an example of -- let's put
up the next one, which is Exhibit 233 -- is a diagr

of the funding and you can see where the Montoy mon
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came and then the cuts that started to occur in 200
and we're at 3,838.

Let me show you what the situation
Is in terms of the costs of education, because | to
you, in Montoy, the Court was impressed with the
Legislature looking at the actual cost. You will
hear about two studies that have been done, talking
about what the actual cost of education is.

One was Augenblick & Myers. And
Augenblick & Myers' projection -- and John Myers wi
update that report for you in testimony in this
trial -- but the base should be from 4,650, today,
about $5,900 as the rate, 5,965, is what he will te
you is what that base should be today. Legislative
Post Audit is the red line and it shows --

Legislative Post Audit's number would be the base
today, should be at 6,142.

Dale Dennis will testify in this
case. He's with the State Department of Education.
And he ran numbers on what the base should be, and
his number is 5,723. These are all looking at the
actual costs of providing education in the State of
Kansas to reach those outcomes that are part of
suitable. The resources that the Legislature has

allotted, looking at the base are here, 3,838. In
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terms of Montoy, the money was an increase, and now
it is not.

Let's go to the next one.

So what you're going to see is that
the costs, the actual costs have gone up, while the
resources have gone down. And there'll be -- 1 jus
showed you, sorry, Exhibit 237, and before that,
Exhibit 236.

On 253, Dale Dennis set forth the
funding cuts and what those cuts have caused to
school districts. And we'll hear a lot of testimon
about what each school district has had to do as a
result of those cuts. And he listed from a survey
did, and he'll testify to this, what those cuts hav
been; and it is frozen salaries -- teachers in the
Plaintiffs' school districts have not received
increases in years -- reduced or eliminated
professional development, reduced or eliminated
school resource officers, increased the size of the
classroom, reduced early childhood programs, all th
strategies that work in educating those disadvantag
kids like extended learning programs,
pre-kindergarten programs, summer school programs,
tutoring programs, those kinds of things, as

strategies that reach those kids that are in the
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non-proficient, those programs have had to be
eliminated or reduced. And you'll hear plenty of
testimony about those cuts and what those cuts have
been.
JUDGE THEIS: What were those
numbers again, Mr. Rupe?
MR. RUPE: I'm sorry, Exhibit 53.
MS. GARNER: 253.
MR. RUPE: 253. It's two pages of
Exhibit 253.
And from a number of sources you
will hear that money matters in education, and you
will be able to see it for yourself. And that is
that when funds are expended on strategies that wor Kk
to reach those non-proficient kids, they respond wi th
outstanding results.
And from a slide from the
commissioner of education, Plaintiffs' Exhibit 294,
you'll see that Legislative Post Audit said there w as
a causal connection between money spent and better
student performance. Dale Dennis has made the same
observation in Plaintiffs' 296, that there's a stro ng
association between money spent on student
performance -- on education and student performance

So in terms of the reason we're
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here for additional funding, those results, as you
can see from the Montoy situation, and the testimon
and the evidence that'll be laid out before you, th
additional money can cause significant results in
student performance. And the corollary of that is
true, as well. And that is, when the money is
removed from the schools, that the performance
flatlines.

Now, it doesn't just drop. It
diminishes overtime. And what the evidence will sh
Is that there is a lag effect on money spent and
student performance. And what | mean by that is --
an example will be clear as we go through this
trial -- you take additional funds, you direct thos
say, to professional development.

You say, all right, teachers,
you're going back to school because you're going to
learn how to teach kids that are non-proficient, an
you're going to learn how to teach them so they can
improve their performance. And they learn great

strategies to do that.

These kids are not unteachable and

you direct those strategies at those non-proficient
kids and their performance goes up. And so the

teacher has the skills through professional
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development to get to that end. And then you take
the money away.

Well, the teacher doesn't lose that
skill that he or she has developed. They continue
have that skill for a period of time, and that's
called the lag effect. And what that means is that
until they move to some other job, because they
haven't had an increase in four or five years, or
some other school district recruits them away that
has more money, that teacher is going to be in fron
of the classroom, still using those skills to ensur
student performance. So what you'll see over time
that the performance has increased.

You'll hear a lot about the Kansas
assessment scores. And what we've done in Kansas |
establish cut scores. And we'll talk about those.

But the cut scores are what is needed to meet
standard. They're not very high in Kansas. And th
IS, that to meet standard you have to get 68 percen
at least, in a range, 68 to 80 on reading, and
general mathematics is 50 percent.

Now, under AYP, you'll hear it
explained, 100 percent of the student population by
2014 needs to achieve this basic meet standard. So

that means they have to get 68 to 80 percent in hig

to
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school, and 50 to 67 percent on mathematics. So in
terms of -- put the next one up, please.

JUDGE THEIS: Number? | keep
bugging you.

MR. RUPE: | know, I'm sorry. 76
was the exhibit.

JUDGE THEIS: Thank you.

MR. RUPE: So the achievement gap
is still significant and it remains that way today.
If you compare Kansas with the national test, which
we'll do, you'll see that there is a comparison. A
approaches standard and academic warning under Kans
performance categories equates to below basic.

And the numbers nationally,
frankly, when the national tests are done, are not
very impressive at all for Kansas. Below basic: A
Kansas students, 21 percent; white, 16 percent;
African American, 42 percent on 8th grade reading;
percent, non-proficient Hispanic; free and reduced
lunch, 32 percent; 51 percent of English limited
language learners in exhibit -- what is it?

MS. GARNER: 122.

MR. RUPE: -- are non-proficient.

8th grade math: 20 percent, all

students; 14 percent white are non-proficient, but

nd
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percent -- 35 percent -- 41 percent African America
35 percent, Hispanic; 32 percent, free and reduced
lunch; and 50 percent of the English language limit
learners are --

MS. GARNER: This was 87.

MR. RUPE: -- not proficient. The
next one is exhibit -- what is it?

MS. GARNER: 133.

MR. RUPE: 133. And that is from
the State Department of Education and shows what th
dropout rates are, four- and five-year cohort
rates -- we'll explain what that is -- but explain
the percentage of dropout, disaggregated by those
disadvantaged kid categories.

Kansas Legislature has been told by
the Revisor of Statutes Office, this is nothing new
to them. They've been told that they need to fund
based on actual costs.

MS. GARNER: 387.

MR. RUPE: In Exhibit 387, you'l
see evidence of what they were told as far as what
they needed to do in order to adequately fund
education and provide a suitable education. Eviden
will be clear as to what that is.

We continue to look at situations

ed
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where the demands have increased and resources have
dwindled in education, and we know that the State h as
had the money. The evidence will show that the sta te
general fund ending balance was sufficient to the
blue is the -- this is Exhibit 298. The blue is th e
actual state general fund ending balance, and the
green is the estimated ending balance as of April 1 3,
2012. So on that date, it was predicted that the
ending balance would be very positive, given the
economic conditions today.
And what has happened in the last
couple of weeks is that that state general fund
ending balance that looked positive is now going to
be a negative, and the ending balance with the mone y
available for schools has now been spent on a tax
cut. And as a result, the projections are not
optimistic for the future.
The end result of all of this is
probably best expressed by someone who will testify
on what the Kansas Legislature was told in the
commission they established, the 2010 Commission.
And in Exhibit 179, we'll see the 2010 Commission
report.
And what the Kansas Legislature was

told by the commission they created was, in summary
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The Commission believes we cannot sacrifice a
generation of Kansas students because the economy i
weak. Itis time for the Legislature to take steps
to ensure that the revenue and funding policies of
the Legislature allow every Kansas student to achie
his or her full potential.
MS. GARNER: 179.
JUDGE FLEMING: What was it?
MS. GARNER: 179.
MR. RUPE: The fact is, the kids
that are disadvantaged in Kansas don't have to be.
They can be educated with strategies that move them
from non-proficient to very proficient. And it has
been done when there are resources to do it.
And there have been massive cuts
that have translated to huge losses. And the losse
are expressed a couple of different ways, not only
monetarily, but the shift to the local taxpayers, t
burden the local taxpayers with an obligation that
the State's. And that has resulted in inequity.
And as a result, the situation is
one in which school districts, in the areas of the
state that cannot afford to provide for their kids,
are not providing for those kids. They're doing th

best they can with what they've got, but itis to a
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point that it is simply unconstitutional.
And the economy, whether we're
talking about the courts, or we're talking about th e
Governor's Office, or we're talking about the
constitutional requirements for a legislature, and
certainly, the constitutional requirements to educa te
Kansas kids, the economy cannot be an excuse for
living up to constitutional obligations.
And we have reached a point in
Kansas in school funding where it's time to say to
the Kansas Legislature, meet your constitutional
responsibilities and fund education in Kansas so we
don't lose another generation of kids.
| think we're done.
JUDGE THEIS: Mr. Chalmers, how
long do you think you'll be?
MR. CHALMERS: Oh, gosh,
Your Honor, | was thinking probably about an hour, as
well.
JUDGE THEIS: Why don't we take
about ten, 15 minutes here, come back, and that'll
break us about 12:30. Is that good?
MR. CHALMERS: We can do that.
JUDGE THEIS: Okay.

(A recess was taken.)
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MR. CHALMERS: When you all are
ready. Thank you.

This is a unique case to me in that
| think everybody's on the same side. We all want
see Kansas kids receive a good education. We all
want to have suitable provision for good education.

We may disagree as to whether that's been
accomplished or not; apparently we do, or we wouldn
be here this morning. But everybody has the same
agenda.

And when the Legislature has done
what it has done and passed what it has passed,
considering all elements and all features of fundin
it's done a pretty good job, I think the evidence
will show, of making provision for finance of
education. It certainly has not acted in any
arbitrary fashion. It certainly has not put into
place rules or laws that are not reasonably related
to the purpose of trying to suitably finance the
education of K through 12 in this state.

Now, the language | used, that is
that there's a reasonable basis for what the
legislature did, and that its decisions were not
arbitrary, | think goes to what the Court is suppos

to do. | don't think the Court is supposed to get

to
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into and weigh into whether the recent tax cuts wer
proper or not. Supply-side economics decides that
validity or invalidity.

| don't think the Court is supposed
to get into questions of whether or not there shoul
be increases in taxes or decreases in taxes or cuts
in other programs, or whether we should finance
federal programs, unmandated programs, and then,
finally, whether we're doing as much, right now, as
we can afford. Those are things | think courts nee
to avoid getting into, and I think the Court can an
should do that if it applies the proper standard.

When you look at how Kansas has
defined what is a suitable education, our Supreme
Court has said that we don't want to weigh into tha
either, if we can avoid it. We'll look at what the
Legislature has done.

And so, in the 229 case, they
looked to the statute that talked about the
accreditations provisions then that looked a little
bit like the Rose Standards. In the Montoy case,
they looked to how the legislature had defined what
Is a suitable education through its statutes, throu
its regulations, and through a statute in particula

that came up and said, look, here's how we're going
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to study and come up with the cost of education, an
in order to do that, here's how we define education
When you look at where we are
today, on how we define suitable education, here's
how it spins out. First, after Montoy, there was p
in place a QPA program which is a program that goes
to the accreditation. It's quality plus performanc
equals accreditation. That had not been in place
before Montoy.
Actually, in 2001 before Montoy was
decided -- it worked its way to the Supreme Court i
2003 for the first time. In 2001, they started wor
on the standards that would make up this QPA
program. Takes a while to implement those
standards.
It was in 2003 that you ultimately
were able to adopt those standards. It was in 2005
and 2006 that they were able to implement them and
the testing based on those standards. The new test
that were put in place were implemented for that, i
| remember correctly, the '05 -- no, | believe it w
the '06/'07 year. So after Montoy -- and this was
the works regardless of the Supreme Court's
decisions -- there was past legislation in 2005 tha

adopted, again, the Rose Standards.

ut




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

OPENI NG STATEMENTS -- MR CHALMERS

49

You have a statute that says, look,
Board of Education, tell us what the accreditation
requirements are. You have a statute that says, he
are the factors now that you look at; Mr. Rupe refe
to as the Rose Standards from the Rose case.

And then, from those very broad,
generalized, aspirational goals, you get down to th
nuts and bolts of what you need to do to have a
suitable education in this state. And they do that
by defining what's in the QPA regulations. That's
all part of the regulations that's been through the
process and been adopted in the state.

They came out in 2005, after the
decision that the then statutes were
unconstitutional, and here's what they provide, in
summary. They provide a system where you have
performance criteria to decide whether or not the
districts and each schools are accredited. Those
performance criteria include participation rates,
that is that our kids are actually attending school
attendance rates, participation rates in terms of
taking state assessment tests, and graduation rates
and then performance on the tests.

And they expanded, actually, the
tests at that point. Before, | think it had just
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been math and reading. Now they added social
sciences and writing and social studies to the list

of testing. But importantly, they look at not only

how students are doing on the test, but also, has
there been a demonstrated increase in overall stude
achievement using certain expected gains formulas,
which are part of the QPA.

One of the criticisms of the No
Child Left Behind law that came up with the
standardized tests as the only benchmark for succes
is that those only talked about reading and math --
and we'll talk about really what sort of the
education they're receiving generally -- and they'r
just a snapshot as to how kids did on a test at a
given time. And of course, the question is, what
does the test reflect?

The accreditation program looks
beyond that in terms of its performance standards.
There's also a quality. And it also looks at it mo
realistically. And it says, we'll look at how
schools are doing to improve people, to increase
performance over time, not just whether you meet so
cut-off point that was arbitrarily set by the feder
government.

There are also quality criteria.

nt

re

me

al




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

OPENI NG STATEMENTS -- MR CHALMERS

51

And those include, there must be a school improveme
plan that includes results-based staff development
plan. There must be an external technical assistan
team. There must be locally determined assessments
that are aligned with the state assessments and
standards.

There must be formal training for
teachers regarding state assessments and curriculum
standards. And 100 percent of those teachers
assigned to teach those areas assigned by the state
as core academic areas have to be taught 100 percen
by teachers that are licensed, and you've got to ha
95 percent or more of the faculty must be fully
certified for the positions they hold.

That the policies in place and the
individual districts must be in accordance with the
Kansas accreditation regulations. There are local
graduation requirements, curricula that show studen
meet ratings qualifications admissions, that is to
get into some of the state schools. So you have to
show that you have curriculum to do that.

You have to have programs and
services to support student learning and growth and
other specialized programs and services to provide

eqgual access and local policies. These are all par
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of what would be Exhibit 1121, which is the quality
performance fact sheet that the State puts together

JUDGE THEIS: 11217

MR. CHALMERS: That's right, 1121.

JUDGE THEIS: You're scaring me
nNow.

MR. CHALMERS: Yeah.

Under these standards you have
school districts self-assessing, schools self-
assessing. You have the State assessing. You have
then, these performance requirements in order to be
accredited within the state. And I'm proud to tell
you that every school in this state is accredited.
And some -- a small percentage, | think less than
2 percent -- | think are kind of on a we-need-to-
improve status, but they are still accredited under
the QPA program that is in place that describes how
we will provide a suitable education in this state.

One of the principal areas of
dispute between the patrties, | guess -- and | don't
want to sound like I'm being pejorative here -- is
that it's our position that Plaintiff has ignored a
sources of revenue in its presentation. And in doi
so has provided what | think is really somewhat of

disingenuous picture of what the level of funding i
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for our kids in Kansas. They talk only about a
portion of a formula, the base. And they don't tal
about federal moneys. They don't talk about, reall
to any great degree, the local moneys that are
involved.

And I've got a number of boards.
They are all, | think, meant to be demonstrative, s
| don't have exhibit numbers. Some come from
exhibits, and we can provide, if it's appropriate,
the references from the exhibits. But actually, th
all come from exhibits, but I'm afraid | can't give
you the numbers.

But the first board makes the
somewhat obvious point, and that is, in the last ye
for which we have this revenue data, the year befor
last, that 53 percent of the money is coming from
state fund. Then you have local funds and federal
funds. And yet, what you hear about is the base
amount that talks, in part, about this figure,
ignoring the rest of the resources available to the
kids in state funding.

When you look at those numbers
together, and state data shows that there are -- an
there's been a dip. This is the last available dat

for state aid, federal aid, local revenue, and tota
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expenditures.
But the dip that we talk about is
not radical, and you have, in total expenditures fo r
long time, pretty healthy amount in terms of
spending. That description incidentally, and for
whatever it's worth, the per pupil expenditure on
average in '10/'11 per district was 12,283.
That number hasn't -- that
description in terms of the increases hasn't really
changed much from district to district. We've got
here, my home district in Sedgwick County. And it
shows an increase each year through 2011 in the
amount of money that is available, and about
approximately a thousand more per kid, on average.
In Reno County, which is Hutchinson
School District, there's a little bit of a reductio n
this last year, or year before last. And it's righ t
at or pretty close to the state average in terms of
its numbers. But it has the increases that seem to
follow the state.
Down the road little bit in Ford
County in Dodge City, in pupil spending they've got a
couple ticks down, not any major decreases over the
period of time. And then in Wichita -- or excuse m e,

in Wyandotte County, where you have probably the
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highest per pupil expenditures in the state -- and
double check that, but | think that's true -- you
have a pretty steady growth, other than you've got
two things that happened in this last part of the
year, which are explained in part by -- these numbe
talk about all spending.

They talk about not only
operational costs, they talk about bond and interes
that is the bricks and mortar. And they talk about
capital outlay; that's the expense for machinery, f
the maintenance, and so forth.

So this is the whole picture and
not just the operational costs that Mr. Rupe was
talking about. And during this time period, as |
recall, there was the bond and interest that went
around that changed that a little bit and explained
why the local revenue flip-flopped a little up here

Now, there have been discussion
about what's the cost of education. And a couple o
studies were done. And the evidence will be that
neither study is particularly reliable. The
methodologies were flawed, but they are studies tha
were done.

There's the Augenblick & Myers

study, and it was done based on the standards that
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were in place before 2003 and '04, based on data th
reached back into the 1900s, | guess, and based on
different standards in terms of testing now. But
there was that study, and that was the basis for th
Montoy decision, where they said, well, you defined
what the cost of education was and then you ignored
it.

Well, after that, when they got
into the remedial phase of Montoy, along came the
Post Audit study, the Legislative Post Audit, and
there were a couple fellows out of Syracuse, Duncom
and Yinger, who were the consultants on that. And
they came up with a study trying to say, well, usin
the principles of econometrics, how much would it
cost. And again, that study is flawed, we think th
evidence will show, but those are the studies that
were existent at the time that Montoy was resolved.

And what those studies did is they
looked at the state of how financing took place
then. And they said, well, we're talking only abou
state money. We're going to pretend that there is
local option budget. We're not talking about any
money -- because at that time, if a local entity
wanted to raise some additional money by property

taxes, it was considered for extra sort of spending
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it wasn't part of the foundation spending.

In fact, in the Montoy decision,
where ultimately it dismissed that case, they point
out that one of the changes since Montoy was
legislative changes that made the LOB, that is that
local option budget, part of the foundation funding

So you have a study that was trying
to say, well, how much does it cost? What will it
cost, moving forward, if we're looking at 100 perce
of the money coming from the state, not from local
funding?

And then the LOB was -- the LPA,
the Post Audit folks were asked to take a study and
extend it out and say, well, what would the numbers
look like -- because the study was really aimed for
those first three years, and those studies have a
shelf life, and they're not really good for anythin
after that, the experts will tell you. The Post
Audit said, tell us what the numbers would be if yo
extrapolate it out; let's just take that and work i
out.

And there's an exhibit, and | wish
| could tell you the number, but it shows you the
estimated cost under the LPA study in 2006/2007

dollars for the successive years. So if you're int

nt




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

OPENI NG STATEMENTS -- MR CHALMERS 58

'12/'13, it tells us the base needs to $6,142. But
that base number includes only state money.
When this study was done, there was
federal funding. And the funds that they assumed
that we would receive from the federal government
would be about $205 million a year. But it didn't
assume any growth in federal funds either.
So the question is, how have we
done against this standard, assuming it has any
validity. And I'm not going to tell you that I thi nk
it does, but some information, how have we done whe n
you consider the other sources of revenue?
When the LPA study was done, they
had to figure out, what are we going to look at to
decide what is the money that is being spent, what
categories? And what they look at are those things
that are defined by the U.S. Census Bureau, and I'v e
got them listed here. And they show these
highlighted ones, the categories of spending that
they are considering that they have to satisfy to g et
to their amounts.
This particular chart happens to be
the '10/'11 charts, again, the most available -- or
most available chart. And what it's tryingtodoii S

peel out those things that you might spend, by way of
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example, transportation, food services. It also
takes out what you spend on buildings and on
equipment. Those may have some effect, and certain
they do, on student achievement and quality of
education, but if you're trying to look at how much
you spend each year on operational costs, these are
the categories that they go to.

The first question is, when we look
at those categories, what does it show? Al
districts in the state show an uptick. And this is
in per pupil amounts -- went down in '10/'11 a litt
bit. | think it went down a little bit in '10/'12,
it's going to go back up this next year, but it's
been fairly steady.

The numbers at the state level
apply pretty readily to the numbers for each one of
the Plaintiff school districts. There's Kansas
City. There, actually, continues the uptick. Now,
State can give money to the districts, but it doesn
tell them how to spend it.

So if they give them money and they
say, well, I'd like to spend it on putting
instruction, putting teachers in the classroom, the
can spend it there, or they can spend it on

administration. They spend it however they think
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it's best.
And that's because in the
Constitution, Article 6 -- we've always had a
constitutional requirement for public education in
the state, but it was in the '60s -- | think it was
'64, maybe it was '65 -- | think that's what Mr. Ru
said -- a decision was made, let's recognize that
it's important to have local control of our kids.
Let's put in the hands of the local school district
and educators how we spend the money.
Now, the checkbook stays up in
Topeka, but the districts spend the money. And
apparently, KCK found a way, at least through this,
to maintain their instructional operation expenses
a higher amount. Hutchinson, pretty much the same
story; went down a little bit in '10. | presume it
went down in '11/12. We don't have those numbers,
yet. We won't have them for another month or so.
Dodge City, pretty much the same
story; went up a little bit as to how they chose.
Wichita, pretty much the same story; down the last
few years; probably down the last two a little bit,
but not radically.
So how close is the state to what

the LPA study said? How close does it fit? And wh
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you take the operational expenses we just talked
about, add the LOB money, add the extra federal
money, so you have the -- and then you can be fair,
because remember, that number was in '06/'07
dollars.

So if you take what the LPA says is
the foundational amount in supplemental aid and
inflate it, you've got this green column. If you
take what the general fund is -- that is amount spe
on kids in operations -- the LOB -- that is the
amount that they raise locally, now part of the
foundation -- and the federal, backing out 205
million inflated so that you've got dollars to dock
their account -- and I'm not talking about inflatio
here -- the State has actually been paying and
providing more than what the cost study suggested
back when they updated it.

If you want to add inflation, now
you've got to talk about what rate inflation to add
If you just take a 3 percent inflation number --
that's what this chart shows -- then you can see th
this, '10/'11, now the state's a little bit behind
terms of what the LPA study said.

Most of the expenditures for a

school district are salaries. It's a crazy thing
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where they define what the market is and therefore
the inflation rate, but that's the reality of it.

Three percent may be realistic, but it's not the sa
as going out and buying goods and services, for us,
when we talk about inflation rate. Point is, how
close are we to LPA study? The evidence will be,
pretty close.

Now, the Legislature then, in
deciding how much to appropriate, particularly in
hard times, knows about all these resources that ar
available to the State. They also know that there'
money left on the table. The districts have the
ability to, through their local option budgets, go
to 30 percent of an artificially inflated general
fund.

Now, that is to say, you do this
whole formula to figure out what each district gets
that defines the general fund. Then, a local schoo
district can decide, | want to raise some additiona
amount, but it's capped at 31 percent subject to an
election going up to 31 percent.

And that revenue is capped because
you don't want to have the very wealthy districts
having a comparative advantage in terms of what the

would raise. It's a revenue amount. And then, as
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Mr. Rupe points out, there's the equalization fundi
from the State that equalizes, to some degree, thos
people that choose to do their LOB financing.

Point is, you have the maximum
authorized LOB, and then you have what they actuall
spent in LOB over these years. And we actually hav
the '10/'11 figures -- or excuse me, '11/'12 figure
for that. And they're leaving, well, 60 million
behind this last year, 62 million behind that they
could raise but chose not to raise.

Now, let's not be critical of
that. Constitution says that we have local control
for how we spend. Districts have local control on
how much they want to raise in LOB. The thought is
that citizens in a community are better suited to
know how much they need to spend or want to spend o
their kids, their neighbor kids, on their community
kids.

There's also capital outlay fund.
Because we're talking most about operational costs,
we've not talked about those costs that you have fo
buildings and those costs for machinery and for
maintenance of the buildings. Capital outlay is th
machinery and maintenance of building cost.

And the statute says that a
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district can issue a mill levy of up to eight. And
what this chart shows is for the '10/'11 school yea
the green being the eight mills, what all districts
actually issued mill levies for, and then what the
Plaintiffs' exhibit school districts issued. All
districts, the additional amount, if they chose to
raise them up to the authorized amount by statute,
would be an additional $92 million.

Then you have what's left over at
the end of the year before you start the next year,
cash balances. Districts get their money and they
generally come as one general fund. Now, there are
some that go to special areas. Particularly, the
federal moneys are redirected to certain areas.
There are certain grants that go to certain areas.

But the vast amount of their operational costs come
by way of the general fund.

And they take that money and put it
into different buckets or silos, different funds.

And then, for instance, they may have a silo that
talks about money that is to be spent on at-risk
kids, or a silo, money to be spent on kids for
special education, which is a little bit different
because it's funded a little bit differently, but y

would have that sort of category.
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And at the end of the year -- and
it's a fiscal year -- you have what's left in those
different silos. And what this chart shows is that
that amount that's left unspent, for whatever reaso
from 2006 to 2011. Statewide, it has grown so that
there's now, at the end of the fiscal year, there's
approximately $1.7 billion sitting in their account

| don't want to mislead you or be
accused of misleading on this. That money has a
place to go. Some of it is earmarked already. It'
called encumbered. Some is unencumbered by earmark
But what's happening is, is that you have a trend
that the Legislature sees of more and more
un-earmarked, unencumbered cash sitting in the scho
districts' accounts.

Legislature responded this year.
It responded last year and the year before, which |
think it's the same senate bill number,
Senate Bill 111, and said, look, if you put it in t
wrong silo and now you can't get to it, let's give
you a little fluidity here; let's open the doors
where you can transfer things back and forth in the
hopes of allowing people in these difficult times t
have more cash available.

Picture shown for the State varies
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a little bit district to district. In Hutchinson,

their cash reserves went up. They made the decisio
that they would spend down their cash reserves over
four years, and so there's has gone up.

In Wichita, they appear to have
tapped into their cash reserve some -- at least the
numbers that we have -- and it's gone down. Dodge
City, the number continues to grow steadily. Kansa
City has numbers that are little unclear to me, but
you can take up with them whatever you will.

So you have the Legislature
deciding how to spend its money, considering all
sources of revenue, considering how the districts a
leaving money on the table and cash is going unspen
in making their decisions.

This year, the Legislature, which
IS -- and | think, I'm defending this year. | know
we talked about what's happened in the past, and it
certainly instructive. But this year what the
Legislature passed will increase fundings across th
state approximately $40 million of the base amount.
The best calculation | have now is about 3,838. It
gone up a little bit from what it had been the
previous yeatr.

Now, Mr. Rupe showed you a slide
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and argued, money makes a difference. And | want t
be absolutely clear on this: Nobody in this room,
certainly nobody for the State, thinks that money

does not make a difference. Now, there's a

difference between saying you can spend money and |
makes a difference, and saying, you just need to
increase more and more money.

At some point maybe it's
diminishing returns. At some point, maybe you don'
get their desired results. But as someone who has
the checkbook, the State, you've got to analyze whe
that goes. And you're going to hear testimony from
experts that -- there's an expert out of California
who's probably the leading expert in the country on
this, Eric Hanushek. You'll hear testimony from
University of Missouri, Professor Podgursky, who bo
will talk to you about how you can't assume that ju
putting more money or paying more money will result
in increased student achievement.

But you saw the blow-ups that
Mr. Rupe put in front of you from the LPA study, an
| want to visit with you a moment, because maybe
that's important. First, the blow-up is from a
portion of the LPA study. The Legislative Post Aud

was asked, tell me what you think the costs are, go
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talk to your experts, your consultants, and come up
with a number on that.
They were also asked, go tell me
whether or not money makes a difference and how. A nd
when they looked at whether money makes a differenc e
and how, they found that the science is -- well, it
confused on that point. It's not so clear that jus t
spending more money will increase student outputs.
In fact, they suggest that you can't make that
decision.
What our experts will say is the
science just hasn't caught up with that. There are
too many variables, too many explanations as to why
one kid may not succeed as opposed to another, too
many things that we don't know on how to improve
educations for kids.
The U.S. Government has now spent
hundreds of millions of dollars in conducting studi es
to try to figure out how can we address what Mr. Ru pe
calls a gap between certain members of our society
and others in education. And they have taken
specific techniques that educators say that these
will work, the consensus says, this is the answer.
And they've tested them and found
out that it doesn't work that way. Maybe they don' t




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

OPENI NG STATEMENTS -- MR CHALMERS

69

have results. Maybe the results are marginal. The
point is that when you are legislature funding, the
information you had was studies that are conflictin
and then you had the LPA language.

So | want to talk to you about the
LPA language. I'm talking about the one-to-one
relationship, nearly, because we now have about a
decade of experience since that study came out. We
know what happened.

And we can say, well, okay, when we
increase spending, what happened in terms of studen
outputs? Was there a one-to-one jump? As that stu
suggested, there was, and as the premise of that
study, which generated how much money was spent,
suggested there was.

What you have is a blow-up showing
the test scores. Now, when the LPA tried to figure
out whether money made a difference, you have to
define what is the difference you're making, what i
the output -- is the language they used. So they
say, we'll take the math scores 4th grade, 7th grad
and 10th grade, at the time, then they changed it t
11th grade, and then it's kind of any time during
high school, sort of a thing.

Then, there's 5th grade reading,
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8th grade reading, and 11th grade, and then we'll
take graduation rates and we'll do a straight-up
average. So one-seventh for each, and that's what
this number is, by the way, is that straight-up
average.

This last year, we changed how we
calculate graduation rate. We could talk about tha
but better just probably let the evidence decide wh
that is. It has to do with trying to -- we went to
five-year program or four-year program, trying to
catch those kids that transferred in or transferred
out and get a more accurate reading. And we did th
for 2010, but we don't have the 2011 figures, yet.

So this is what the numbers came up
with. And what they show is in this red. 2007, wh
we had the spike in spending from Montoy, we did ha
an increase of about 5 percent across the board,
10 percent across the board. The next year of
increase, now it's a little bit less. Next year, a
increase, but not as much. Little bit less.

But interestingly, we're now in
2011, where we see the biggest spike down, and we s
an increase. And what's more fascinating, | think,
is back in '03/'04, we've got some of the biggest

increases in spending going on there. And yet, we'
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showing -- actually, in terms of spending going on
there, we're showing increases that seem to
parallel -- or not going on there, parallel to this
later on.

| misspoke. Step back for that for
a moment.

These years are pre increases in
spending and, yet, we show increases that seem to
parallel. Now, why is that happening? | don't kno
that there's an answer. We do know that in 2003,
they came up with different standards. We do know
that they were teaching different. We do know that
they were assessing different. Maybe that's the
explanation; maybe not.

The numbers for Dodge show a huge
spike in '07, but a decrease in the next year of
spending, then back up, and back up the end of this
year. Kansas City, | don't know what happened in
2004. It was a great year in terms of improvement.

But went up -- well, actually, the first time goes
wasn't until the third year where we start having
cuts, where they start to have their bigger
improvements. These are the poverty kids down at t
bottom. And then, it continues to go up.

Hutchinson. Wichita. There's Hutch. There's
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Wichita.
| want to back up for a moment. It
is troubling to me personally, and | think it must
have been troubling to everyone in Montoy, the
numbers back in '03 and '05. Those are the people
that are passing. 5th grade reading in Hutchinson,
16.3 percent of the kids of all that were proficien
back in 2003. Kansas City, 11.1 proficient. Dodge
City, 14, and you get your other numbers. The stat
in general, those numbers were somewhat better, but
not much. But over time the numbers are up. | thi
Judge Theis asked what's different now today than i
was in Montoy. That may be the biggest difference.
Now, | will try to show, then, how
does that work out, taking that data and talking
about this 1 percent increase operating -- you know
percentage of increase of operation against -- we
assume that we're going to have an increase in
output. For every dollar, there'll be a .88 percen
chance -- or change in output. That might be wrong
It would make these numbers higher.
But if Montoy was -- or the LPA
study was right, that's the number if you increase,
based on what we actually increased, that you get i

outputs, but you don't ever get that number. In
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fact, the decrease, the number stays about stable.
When the decrease happens the year before last, it
goes up.

We're not showing the relationship.
Mr. Rupe wants to tell you, well, it has a lag
effect. | don't know that there's any data that
supports that. | will tell you it's inconsistent
with what the LPA studies were doing. The LPA stud
didn't assume a lag effect when it came to its
one-to-one relationship.

This is Kansas City. It shows a
big reduction in '10. It shows an increase in '11.

It shows a tremendous increase in spending in
'05/'06, but a reduction in terms of outputs. Dodg
City, we've got the decrease. You've got huge
iIncreases that pre-date Montoy.

You've got Hutchinson. You have a
decrease. You have huge decreases in money, no
increase in production. Decreases in money, presum
decreases in outputs, and increase in outputs -- or
in achievement. In Wichita, you've got this huge
increase or change in outputs where kids are doing
better last year, after two and a half years of cut

The data doesn't support this

one-to-one relationship. What it supports is much
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more complicated. So the State, then, when you
recognize all sources of funding, state, federal, a
local, is pretty true to what these studies say.
Studies don't seem to show, when you look at the
data, much reliability.

But where are we with the kids?
How are they performing? Well, performing pretty
well, actually. On Kansas reading, all students ha
been a steady climb since 2001 to 2011. This last
year that we have data on -- and incidentally, we
should have results back sometime during the course
of this trial for this last year in terms of
standardized tests -- but for the '11 and '10, the
comparisons at state, with the most reduction in
spending in terms of appropriated amounts, we've do
better and kids have not been left behind.

The gap, wide in 2000, narrows and
continues to narrow as of the last data we have 201
That's in reading. That's on all grades that's for
what we define poor, which are the free lunch. The
reduced lunch, seemed like that's a fair measure,
too, but the gap continues to close.

The gap closed when you want to
look at in terms of Hispanics or African Americans.

That's not only in reading, that's also in math. T
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math results in Kansas show the narrowing of the
gap. The math results show the narrowing of the ga
as it relates to poverty. And yeah, this last year
we had a bump in math performance even with less
money, and yes, steady increases in test scores fro
2001 through 2011.

There's a suggestion that maybe the
Kansas test, which Plaintiffs put so much reliance
to say, that's why we need more money, because when
you take the Kansas test and we do a study and say,
that tells us we need more money, that there's some
suggestion that the Kansas test is easy.

When you compare it to other tests,
they say -- take for instance Missouri, where a
mapping study has been done between the different
state tests, and they say that Missouri test score
harder than in Kansas. The testimony will be that
think ours is a rigorous test that meets our
standards and we don't think these mapping studies
make any sense or any difference.

But if you want to look at how we
do nationally, that's fine. If you want to look at
Kansas kids taking the same tests as kids across th
country, what does it show? It shows on the NEAP

test, which is sometimes referred to as the nationa
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report card, it shows that Kansas performs better i
the nation in 4th grade math, 8th grade reading, 4t
grade reading, and 8th grade reading.

Now, not all kids take the SAT.
But in Kansas, when they do, Kansas kids perform
substantially better than the rest of the kids arou
the nation. Not all kids take the SAT. More of th
in Kansas, than the SAT, I think -- but the ACT
trends show, once again, Kansas kids performing
better than the kids across the country.

There's been some discussion that
it's now inequitable to have a greater emphasis in
local funding than it is -- than it had been with t
LOB. Mr. Rupe talked to you about the Caldwell
decision that was decided, many years ago now, and
before the San Antonio v. Rodriguez case.

In San Antonio v. Rodriguez, the
United States Supreme Court was looking at the
challenge to Equal Protection. And the contention
was that the Texas system that relied wholly on
property taxes was unconstitutional because of the
differences in purchasing power of the communities.

United States Supreme Court
rejected that claim and said that there was a

rational purpose for a system that relies on proper
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taxes. That purpose is local control. It's the id
of having your local community being involved in th
decision on how much to spend for schools. It's th
idea that they're better situated to understand wha
really is necessary and that their involvement
provides a better check than someone in Topeka on t
possibility that administrators or teachers who hav
the same intention we all have, which is to have th
best education for our kids, may not be the best at
deciding how much that costs.
It's interesting, one of the things
that Kansas did as part of the Augenblick & Myers
study was a professional -- now, I've -- buzz word
escapes me now.
MR. RUPE: Professional judgment.
MR. CHALMERS: Thank you. It's a
professional judgment approach. And what they did
was they got together a number of people,
administrators. They got together teachers and
people from communities. They sat down, and they
used that as their template to try to figure out ho
much money.
Now, they said to them, don't worry
about money, just come up with what you need to hav

the perfect school. And they did that study. Now
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those studies are no longer in vogue, and in fact,
Mr. Myers was one of the ones that prompted that
study; says he does things different now. But the
testimony will be that those studies inherently com
up with a higher number.

And it's not surprising, | think,
when you look at people who have their hearts in th
right places in terms of trying to get more money f
the kids, that you're going to get the higher numbe
than maybe what you need in an efficient system.

So local control provides a method
to take a look at whether or not the request by
administrators and teachers are realistic,
particularly in hard times. On the other hand, in
our system there are a couple of points that Mr. Ru
alludes to that | need to emphasize.

First, you don't, if you're in
Kansas City, Kansas, get the same amount per pupil
you do if you're in Blue Valley, few miles down the
road. Blue Valley, they've got a very wealthy,
affluent area. You don't have kids that are in tho
weight categories.

Kansas City, you have a high
concentration of poverty, tightly-concentrated

poverty. You've got kids that have historically --
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although, Kansas City is a success story, folks.
You're going to hear testimony on that, on how well
it's done. But they have a high concentration,

still, of kids that are not meeting state standards
and as a result, they're not proficient, they get
more money.

So you have a combination of those
weightings in the Kansas Cities of Kansas, get more
money per kid than does the Blue Valley. But not
only do you have those ways to try to equalize the
costs, but you also have state aid that comes in an
supplements when it's available, for instance, in
bond and interest.

If you build a building in this
state, there is equalizing up to 100 percent up to
certain level through the state, so that if | want
build a building in a poorer community, property-wi
poorer community, | don't have to raise my mill
levies disproportionately to somebody else.

Capital outlay they have always had
or they have had equalization money and they have n
funded it, and I'll talk to you about that in a
little bit. Then you have LOB funding. There's
equalization money there. Now, I'm sure what

Mr. Rupe said was clear to you. It wasn'tto me, s
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I'm going re-state it against the chance that you
heard it like | did.

The way the statute works on LOB
equalization is, is there's a number the Legislatur
has picked. And | think it's the 81.2nd percentile
that we're going to go up to. So, in theory, if yo
are a district that falls under that percentile, th
you get some money from the state. And the amount
money you get is designed to equalize, so now
everybody is at 81.2. And then, those folks who ha
greater wealth, maybe they're a little bit higher,
but you equalize up to that amount.

What's happened in the last few
years is the State has not had the resources to fun
that equalization, so they have paid, in some
instances, where | think last year it was either 85
or 86 percent of the equalization money that they
would have paid to get to the 81 percent percentile
but still, there's equalization aid.

Capital outlay, now that's a
different thing. Capital outlay is for machinery.

It's for equipment. It's for maintenance on
buildings. You can take money that you get from th
general fund and you can put it into capital outlay

as a district.
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So | send you money with the
weightings, so Kansas City gets more money than,
well, my home school, Shawnee Mission. It has that
money, and it also gets equalization on that money
it decides to raise it through an LOB. And you can
take that money and say, I'm going to put some of i
in capital outlay money, so now I've got funds
there. You have equalization of capital outlay in
that respect.

Now, on the other hand, you can
raise the capital outlay and raise it yourself, or
you can leave it low and transfer it. | think you'
going to find evidence that what the districts have
decided to do is, we'll raise the LOB, we will funn
the money into capital outlay and we'll get our
equalization and have the benefit of it that way.

That's the way the testimony's been set up.

Why did the Legislature do away
with the capital outlay? Nobody speaks for the
Legislature. Nobody tells you exactly what they
did. We know the rational basis for it, but | can’
put a witness up here that says what the Legislatur
did. And the rational basis is, some schools felt
that they could use that money -- they have these

cash reserves in capital outlay -- better off in
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operations. So give that 25 million to me in
operations and I'll decide whether | redirect it ov
into capital outlay or not.

Important point being, if | raise
that money in capital outlay by the levy, | can't
transfer it into operations. So | have more
flexibility if | go another route. Legislature has
limited amount of money. They put the money where
the districts en masse had a better opportunity to
use it.

What you look at the mill levies,
and there'll be an exhibit on that, and you look at
what the differences are, | think what you'll find
that there's not a wide range in what schools are
taxing their citizens.

Interestingly enough, in Kansas
City -- | think that was one of the examples Mr. Ru
used -- their mill levies are, my recollection is,
somewhere around 60, 50, 65, all total. And yet, i
their neighboring communities, one where there are
higher property values, their mill levies are highe

In Wichita, the mill levies for
some of the surrounding communities, the Derbys, th
Maizes, the Andover school districts are higher tha

they are in Wichita. There is a range, butitis,
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think you'll find as you look at the data, not so
extreme that it should cause any real concern.
Moreover, | don't think there'll be
any testimony that as a result of the variances in
mill levies, there is not a district that is able t
educate its kids. The testimony that we've heard i
you need to get that base up to be adequate | thoug
was saying that this whole concept of using this
local money was a problem.
So when the dust settles and this
case is over, we think that your mission will be to
say, did the Legislature act with reasonable basis
the funding techniques that it's put in place and t
amount that it's funded in connection with its
obligations to provide suitable funding for
education? We think you'll be asked, did it act
arbitrarily?
By contrast, in Montoy, you had a
study that they ignored. That was the only
information they had. And I think it was a bad
study, but it's the only information they had. And
the Court's up there saying, well, if that's all yo
have on cost, you asked for it, you designed it, yo
told us what you needed, and then you ignored it;

that's arbitrary.

ht

he




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

OPENI NG STATEMENTS -- MR CHALMERS

84

Now, the Legislature has changed
the law in that respect. It said, hey, look, we
clarified, and this is what they'd like to say. Th
have said those studies are informational. They've
made it clear that even the studies that were done
Augenblick & Myers and the LPA studies were
informational only. They're only a piece of
information provided. And as you've seen, they've
relied on it in part.
So have we reached this bright line
divider where the court, the Supreme Court says, yo
know, we give great deference to the Legislature.
presume the constitutionality, but we always hold t
idea that it's our responsibility, as those who
interpret the Constitution, to say if you've gone t
far.
The question is, have we gone too
far? And | think, after the evidence, you'll
conclude that the State has not gone too far, the
kids are doing well, the State's doing the best in
difficult times, and the Constitution -- excuse me,
the statutory financing in place, as well as the
funding levels and the weightings, are all
constitutional. Thank you.

JUDGE THEIS: Counsel, have any
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opinion on lunch time?

MR. CHALMERS: 1 like lunch.

MR. RUPE: An hour, hour and 15
minutes. Doesn't matter.

JUDGE THEIS: Let's go hour and
fifteen and start about quarter of two.

(A recess was taken.)

JUDGE THEIS: You can be seated,
Thank you.

JUDGE FLEMING: What do the defense
exhibits look like?

MS. TIBBETS: There's one, two,
three -- looks like six notebooks.

JUDGE FLEMING: We could put them
in front of us but then we couldn't see.

MS. TIBBETS: In a few days, you
may appreciate that idea --

JUDGE THEIS: Call the fire
marshal.

MS. TIBBETS: We can bring them on
a disc tomorrow, if that's helpful.

JUDGE THEIS: Let's get through
today and work it out.

JUDGE BURR: We promise not to look
at them. Today.
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JUDGE THEIS: Whenever you're
ready, Mr. Rupe.

We're ready. The Plaintiffs call
their first witness, Dr. Cindy Lane.

CYNTHIA LANE

Called as a witness for the
Plaintiff, was duly sworn by the reporter and
testified under oath as follows:

DIRECT EXAMINATION
BY MR. RUPE:
Q. Tell the Court your name and what your title
IS, please.
A. My name is Cynthia Lane, and I'm the
Superintendent of Schools for the Kansas City, Kans
Public School District.
Q. Dr. Lane, you live in the Kansas City area?
A. | live in Kansas City, Kansas, and | have
been in that community, working in the community mo
than 25 years. I've actually lived in the communit
about ten years.
Q. So does the Kansas City, Kansas School
District have plenty of money to provide all its ki
with a suitable education?
A. | can absolutely tell you the answer to that

Is no. And my comment is based on the fact that we

as

re

ds




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

87

still have more than 35 percent of our children who
are not able to meet the standards that you heard
about this morning.

Q. We heard in opening remarks from the State's
attorney that we would not hear testimony to the fa
that any school district does not educate all of it

kids to a suitable level. Is that the case in Kans

City, Kansas?

A. You know, that certainly is our desire, our
goal, and what drives us every day, but
unfortunately, it's not true. You know, it keeps m

up at night, frankly, to know that almost four out
every ten kids are not meeting the expectations tha
we have set for them as a state and as a nation.

It's very troubling.

Q. Let's get back to that in a minute. | want
to talk a little bit about you and the Kansas City,
Kansas School District, first. Tell us what your
educational background is.

A. | have a doctorate in education; actually,
it's in special education, from the University of
Kansas. My undergraduate work was done at
Pittsburgh, Kansas and -- | grew up in Parsons -- a
went to school at Pittsburgh for my bachelor's in

education, elementary education, and my master's
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degree is in special education, specifically in the
area of behavior disorders, working with children w
have emotional disturbances.
Q. We know you grew up in Parsons. Give us a
little personal information about yourself.
A. Sure. Sure. You know, my family are long-
time Parsonians. In fact, Judge, you probably know
my family. They still actually reside right there
Parsons.

And so | went to school there. | grew up in
a family that was -- small business people. My
grandmother owned the store in the downtown area.
And so, you know, | was really grounded in a couple
of things. Hard work is extremely important, and |
think about that on a daily basis as | try do what
do. And family, family always comes first.

So as | do the work that | do in Kansas
City, Kansas, part of the reason that | think I'm
there is I'm driven to do for others what my family
had the opportunity to do for me.
Q. Okay. Now, tell us a little bit about the
demographics of the Kansas City, Kansas School
District.
A. Our demographics are almost a mirror

opposite for rest of the state. 41 percent of our
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children are Hispanic; 38 percent, African American
We have about 38 percent of our children who speak
English as a second language. This year our
demographics for white children were 13 percent of
our population is white.

We truly represent kind of a change in the
global society, where we have 59 different language
and many, many folks from diverse backgrounds comin
to live and work in our community. | should mentio
that we have 87 percent of our children living in
poverty, 87 percent who qualify for free or reduced
lunch.

Q. I'm going to hand you or have handed to you
Exhibit 110, please, Plaintiffs' Exhibit 110, and a

you if you can identify that as a publication of th
Kansas State Department of Education report card fo
2010/20117

A. Yes, and this is particular report card is
for the Kansas City, Kansas School District.

Q. All right. So Plaintiffs' Exhibit 110 is a
report card that outlines the demographics that you
have described for Kansas City, Kansas?

A. That's correct.

Q. And so I'm on track, the district number is

located on the left, and the state number is locate
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on the right, in terms of demographics?

A. That's correct.
Q. Why don't you compare --
MR. RUPE: Move for the admission
of 110.
MR. CHALMERS: No objection.
Q. (By Mr. Rupe) Compare, if you would, the

difference between the Kansas City, Kansas School
District and the state when it comes to the African
American population.

A. We have just under 40 percent in this
report -- and again, this was last school year, the
2010/2011 school year -- 37.9 percent of our studen
are African American, and 7.4 percent would be the
state numbers; so significant difference there.

Q. And then in terms of Hispanics?

A. The Hispanics, our demographics are 41.7
percent or almost 42 percent of our 20,000 students

In the state, it's 16.3 percent.

Q. And Caucasians?

A. Our district has 14.4 percent Caucasian and
68.1 percent, the state's demographic of white.

Q. And then let's move to the economically
disadvantaged, the district has what percentage?

A. An alarming percentage of almost 88 percent

ts
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of our children, according to this report, are livi

in poverty as compared to 47.6 percent in the state

Q. And in terms of ELL, English -- well,
explain to the Judges what English language learner
are.

A. What that means is that the language spoken
in the home is something other than English. And
students who qualify for services as ESL students,

that means that they are not able to speak orally 0
listen in the English language, or to read and writ

in that language. So we provide services to both

help them meet the standards that we've set, plus
teach them English at the same time.

Q. Do a contrast of the district versus the
State of Kansas.

A. We have just under 33 percent, the specific
number is 32.9 percent, of our students who qualify

for English language learning services as compared
under 10 percent for the state, 9.8.

Q. And then finally, the students with
disabilities, compare your school district to the

state.

A. The students who have disabilities, we have
14 percent of our population that qualifies for

special ed services under the area of disability, a

ng

to

nd




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

92

the state has 13.6. So that's the one area that we
have similarities.

Q. All right. Let me hand you Exhibit 389,
Plaintiffs', and ask you if that is a pie chart tha
shows the ethnicity of the district with regard to
African American, Hispanic, white, other?

A. Yes, on the left side of this exhibit, it
shows the break-out in a visual format or a pie cha

of our demographics. Again --

Q. On the right side is the economically
disadvantaged?
A. That's correct.

MR. RUPE: Move for admission of
3809.

MR. CHALMERS: You know what, |
don't think that that's been produced to us.

MR. RUPE: It has.

MR. CHALMERS: No, it hasn't.
This, however, is, | think, taken from something th
we've marked as an exhibit, and | don't have any
objection to it.

MR. RUPE: Thank you.

JUDGE THEIS: Yes or no?

MR. CHALMERS: No objection.

JUDGE THEIS: Admitted.

at




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

93

(Plaintiffs’ Exhibit Number 389 was admitted.)
Q. Let me hand you what has been marked as
Exhibit 17. | don't think there'll be an objection
to this. This simply shows the map of Kansas, and
the location of the Kansas City, Kansas School
District in USD 500, is that true?
A. That's correct.
MR. RUPE: Move for the admission
of 17.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs' Exhibit Number 17 was admitted.)
Q. Now I'm going to hand you Exhibit 101 and
ask you if that is the report card published by the

State Department of Education for the entire State

Kansas?
A. Yes, itis.
Q. And we covered the comparison in the

previous exhibit, 110, but 101 is simply the state
numbers, true?
A. That's correct.
MR. RUPE: Move for the admission
of 101.
MR. CHALMERS: | don't have any

objection, but | should clarify, Counsel, I've got

of
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101 being not only the last one that's been
published, but 2004, '05. Is that what you're ...
MS. GARNER: It includes through --
MR. CHALMERS: If that's your
intent, | don't have any objection to --
MS. GARNER: -- 2004/2005.
MR. RUPE: These are the numbers
going back to '04/'05
MR. CHALMERS: | don't have any
objection.
MR. RUPE: Okay.
JUDGE THEIS: It's admitted.
(Plaintiffs' Exhibit Number 101 was admitted.)
MR. RUPE: Sorry.
Q. (By Mr. Rupe) Okay. And we have covered
what the state numbers are with regard to African
American, Hispanics, ELL, and so forth?
A. That's correct, we have.
Q. Then take a look at Exhibit 91, and does
that show a pie chart for the state, of the

economically disadvantaged and the non-economically

disadvantaged --
A. Yes.
Q. -- as published in the report card for the

state for 2010 and 20117?
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A. Yes, it does.
Q. And the state number for economically
disadvantaged is 47.55 percent?
A That's correct.
Q And non-disadvantaged is 52.45?
A. That's correct.
Q What did you say it was in your district?
A Students with economic disadvantage is 87
percent, and the report you showed me had it even
higher, 87.9 percent.
MR. RUPE: Move for the admission
of Plaintiffs' 91.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs’ Exhibit Number 91 was admitted.)
Q. And 92 is a pie chart showing ethnicity

statewide, is that correct?

A. Yes, itis.

Q. And that's by the Kansas Department of
Education report card 2010/2011, true?

A. That's true.

Q. And it shows white being 68.12 percent, and

African American being 7.44 percent, Hispanic 16.3
percent, and other 8.1 percent, is that true?

A. That's true.
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MR. RUPE: Move for the admission
of 92.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs' Exhibit Number 92 was admitted.)
Q. Tell me again what the African American
population is in Kansas City, Kansas.
A. 38 percent.
Q. Okay. And then 93 is the ELL numbers for
the entire state showing that 90.2 percent statewid
are non-ELL, and 9.8 percent are English language
learners, true?
A. That's true.
Q. And it's with the report card for 2010/'11
from the Kansas Department of Education, true?
A. That's correct.
MR. RUPE: Move for the admission
of 93.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs’ Exhibit Number 93 was admitted.)
Q. Now, contrast your ELL numbers, please.
A. 38 percent of our students qualify for
English as second language services.

Q. I'm going to move into an area where we talk
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about what constitutes a suitable education. And
what I'd like to know is, was graduation last week
Kansas City, Kansas?

A. Two weeks ago, the middle of May, mm-hmm.
Q. Tell the Court what your practice is with
regard to high school graduation in the KCK School
District.

A. Well, my practice has been to be on the
stage to shake the hands of every one of our studen
who graduates. We have five high schools, and it's
always been a privilege to congratulate them on
taking that next step in their lives.

What | have to be very cognizant of,
however, when those kids are coming across the stag
is | know there are several of them that are not
prepared for their future, a significant portion, i
you think back to the numbers | shared a moment ago
about almost 40 percent of our kids are not meeting
the standards. They may be able to receive a lette
grade to pass a class but they truly are not ready
for college and careers.

Q. Talk about the term suitable education, but
| want to get some information from you first. And
what | want to know is, when you watch those kids

walk across the stage to graduate, what is it you

ts
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want them to know by way of education?
A. What | want them to know is that they're
ready. They're ready to follow their dreams or the
passions in life, that if they choose to go to
college, they won't find themselves in remedial
course work. And unfortunately, for many of our ki
they do. And that's consistent across the nation,
frankly.

And | want them to rely on the fact that
their credential of the high school diploma really
does mean something and that they can pursue whatev
jobs and careers that they're interested in
pursuing. That's where we're headed. That's what
we're striving for, but the reality is we're not
there yet.
Q. The Judges have in front of them a primer
that we submitted earlier, and it's marked as
Exhibit 1. And | want to ask you some questions
about some Kansas law.

MR. RUPE: I'd move for the
admission of Exhibit 1.
MR. CHALMERS: | think it's

suitable as an exhibit. It's a legal argument, som
of which we disagree with, and there's no foundatio

for it. | think it's something counsel made. |

ds
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don't have any problem with the Court looking at it :
but | don't think it should be admitted as evidence

JUDGE THEIS: Does it have those
charts in it that you had?

MR. RUPE: Not that's not the
charts. That's the primer.

JUDGE THEIS: What's in Exhibit 17?

MR. RUPE: It's the court cases and
the copies of the Constitution. And | think the on ly
thing that is a narrative is we prepared a history
of -- that kind of went along the lines of what my
opening was -- a history of school finance as the
first section of it.

JUDGE THEIS: You can ask her about
it, but I'm not sure -- I'm sure we've had some oth er
stuff that's very similar for both sides, so ...
Q. (By Mr. Rupe) Let me ask you about it.
You've got it in front of you. Turn to the Bates
number Primer 80. In fact, let's do it this way.
Let me hand you specifically Plaintiffs' Exhibit 5.

Plaintiffs' Exhibit 5 is Article 6 of the

Kansas Constitution. Are you familiar with the
education Article in the Kansas Constitution?
A. | am.

MR. RUPE: Move for the admission
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of Plaintiffs' 5.

MR. CHALMERS: If it will speed
things up, | don't understand why we're marking leg al
documents.

JUDGE THEIS: So we can find them,
probably.

MR. CHALMERS: Well, ifit's
helpful to the Court, | won't object. I'll just
withdraw the objection.

JUDGE THEIS: Why don't we --

MR. RUPE: | don't have any illegal
documents to mark, Your Honor.

JUDGE THEIS: Unless you really
have an objection about a witness talking about
something, then we'll go through the exhibits maybe
close of the day and fold them in. If you have
something you want to firm about then, we'll --

MR. RUPE: Like I said,
Your Honor --

JUDGE THEIS: If we couldn't have
the testimony, then that's a different matter.

MR. RUPE: Like | said, Your Honor,
we're agreeable to him putting his demonstrative
exhibits into evidence and putting stickers on them :

if we can just submit all the evidence to the Court
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on both sides. And | think that would be the
easiest.
But let me proceed with asking the
guestions to Dr. Lane about the Kansas Constitution
Q. (By Mr. Rupe) As part of a suitable
education as instructed in the Kansas City, Kansas
School District, do you see any constitutional
obligation from the Kansas Constitution?
MR. CHALMERS: Your Honor, with all
respect to this educator, | think constitutional
obligation is for the Court. It's not a proper for a
subject for testimony. | object.
MR. RUPE: Well, this doesn't go to
what is legally required. This goes to what they
teach in the Kansas City, Kansas School District an d
what they want their kids to know.
MR. CHALMERS: In which case, it's
irrelevant. You can't back door it if the
standard -- if she's trying to testify as to what t he
standard is, that's for you all to decide.
JUDGE THEIS: | think she can
testify to what the standards are, what their goals
are, and whether they're being met or not, and then
someone else can make the decision.
MR. CHALMERS: 1 think that's fair,
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but | understood him to ask --
JUDGE THEIS: Just form of the
guestion. It's the form of the question you don't
like?
MR. CHALMERS: | think that's
right.
JUDGE THEIS: | agree.
Q. (By Mr. Rupe) Does the Kansas City, Kansas
School District seek to provide a suitable educatio
to its kids?
A. Well, we absolutely do. Not only is it
required by statute, what we must teach, the subjec
we must teach, how long kids must be in schooal, it
also the morally right thing to do, is to educate a
children regardless of the circumstances that they
find themselves in. So we absolutely do seek to do
that.
Q. And is part of the education of kids in the

Kansas City, Kansas public schools, did they teach

government?

A. We do teach government.

Q. Do they teach the Constitution as part of
that?

A. We do.

Q. And do you have any sense of whether there
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is a constitutional requirement from the district i n
terms of providing a suitable education?
MR. CHALMERS: | hate to delay the
trial, but you ought to really ask questions that a re
appropriate. A legal question to a witness -- if
that's what this trial is going to be about, it's
going to make it a lot more lengthy. | object tot he
form. | object because it's calling for opinion, a nd
he's outside the scope of proper expert testimony,
and certainly not a proper subject for lay testimon y.
JUDGE THEIS: You could ask her
when she's deciding what's suitable for the kids,
what does she consider, for example, instead of a
leading question.
MR. RUPE: Okay.
Q. (By Mr. Rupe) As part of the suitable
education that is provided kids, what do you teach
them as far as the Constitution is concerned?
MR. CHALMERS: | still object to
the form. And if it's going to be what she teaches
on the Constitution, | object for lack of
foundation. She doesn't teach kids.
MR. RUPE: This is going to take a
long time, Your Honor.

MR. CHALMERS: Itis if you ask
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guestions like that.

MR. RUPE: And I'm going to
continue to ask questions that define what the Kans
City, Kansas School District provides as a suitable
education.

JUDGE THEIS: I think it's fine
that you ask her what she considers to be a suitabl
education, not let her recite it, but | don't think
you need to make reference to the Kansas
Constitution, about her opinions, unless she's goin
to say that, well, | looked at the Kansas
Constitution and -- you know, whether or not she
thinks it meets it, I'm not sure it doesn't meet a
standard that she believes satisfies suitable
education.

Q. (By Mr. Rupe) Let's talk about what you
define as a suitable education in the Kansas City,
Kansas School District.

A. You know --

Q. First of all, you explain to the Judges what
you consider to be suitable, and then I'm going to

ask you about some specific requirements.

A. Okay. The guidance that we follow -- well,
actually, it's not guidance. The requirements come

directly from the state. It's very explicit what

as
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every school district in every school must teach it
children. And those are often referred to as the
standards.

For every subject there are standards that
are provided by the Kansas State Department of
Education and under the supervision of the state
board that tell us what it is kids need to know and
be able to do for every course. English, reading,
math, science, and social studies, and in the area
fine arts, those are all very well spelled out.

So each school district is charged to ensure
that their children are learning those concepts.

Now, we may add to this, if we so choose, but the
standards are very detailed and very explicit down

the individual skill that a student has to know in

particular area.

Q. Who do you report to in your job?

A. Board of education.

Q. And is that an elected body?

A. Itis.

Q. And do you know where the local board of

education derives its authority?
A. It derives its authority from the
Constitution, actually, in Article 6.

Q. And are you charged with the responsibility

of

to
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by your local board to provide a suitable education
to the Kansas City, Kansas kids?
A. Our board would not use that language,
perhaps, but they would charge me to make sure that
every student that graduates from high school is
ready for their futures, ready for college, ready f or
a technical career. That's their charge.
Q. You indicated there are specific
requirements by law that you need to follow in
providing education to your kids, and | want to cal
your attention to Plaintiffs' Exhibit 39. And my
guestion to you is, as part of the suitable
education, is Plaintiffs' Exhibit 39 a list of
requirements by the State as to what needs to be
taught by accredited school?
MR. CHALMERS: | wonder if | could
just have a record of it, and then | don't need to
interrupt any further. But it's the State's view
that what is a suitable education is not defined by
witness testimony. Obviously, it's also our view
that it's defined by the Legislature. It's not
anything that is outside of the scope of
Legislature's responsibility.
And if | could have, with Counsel's

blessing and Panel's approval, continuing objection
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to the opinion testimony by witnesses as to what is
suitable education, then | don't think | have to
bother anybody. But I think I'd like to have the
approval of both Counsel and Panel to do that,
otherwise, I'm objecting because it's not a proper
subject for expert testimony.

MR. RUPE: Well, my response to
that is that's an incorrect statement of law. And
we've briefed that in our trial brief. It most
certainly is a responsibility to the school distric
to provide suitable education, and it is the
responsibility of the Legislature to provide the
funding for that, and it is your job to determine
whether they've done it or not.

And | don't mind him making a
continuing objection. I'll accept it if he wants s
everybody time | say "suitable" that it's somehow
objectionable because that's something else. | don
mind that. It will move things along.

MR. CHALMERS: Ifit's acceptable
to the Panel, | think I've made my record of my

objection.

JUDGE BURR: It's not going to make

any difference to any of the three of us. It's not

trial to the jury, and | have no problem with the

ay
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continuing objection, but | don't know about my
colleagues.
JUDGE THEIS: | don't either. |
assume -- she's a school administrator, she has
certain expertise and expertness, and she has the
opinion as to what it takes to educate the children
And I'm presuming you're going to elicit that from
her. So | don't particularly worry about the
language myself.
MR. RUPE: This case, this is the
first time I've ever tried -- Judge Fleming, what's
your view on it?
JUDGE FLEMING: | don't want to do
anything that delays this, | can tell you that.
MR. RUPE: Okay. I didn't know
whether it's majority rule or how we do this, but |
on track, so we'll move along.
With regard to Plaintiffs' Exhibit
39, and subject to Counsel's objection, | move for
admission of that.
MR. CHALMERS: No objection.
Q. (By Mr. Rupe) With regard to Plaintiffs'
Exhibit 39, do those factors that are listed in tha t
statute constitute, or is that a part of what you t ry

to accomplish as providing the kids in Kansas City,
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Kansas a suitable education?

A. They are. And it's specifically entitled,
"Accredited Schools.” And so we want all of our
schools to be accredited and we want our children t
have that kind of experience and credentials. So i
order to do that, we try to meet all of the these
requirements here. In fact, it uses the language,
mandatory subjects in the areas of instruction. Wh
something's mandatory, we pay close attention to th
to make sure we're following the requirements.

Q. Without going through them one at a time, |
think these were mentioned in opening statement and
attributed to the Rose case. But in terms of these
factors, is when -- when you look at what you provi
the kids in the Kansas City, Kansas School District
Is what you want for those kids these things that a
listed in KSA 72-1127, Plaintiffs' Exhibit 397

A. You know, as | think about these, this is
what we want for all of our children. It talks abo
developing them as fully-developed adults that can
speak and can write and engage in all kinds of
activities including the fine arts. And it talks

about developing students' mental and physical
wellness. So as | see those attributes, those

factors, it just reminds me of what we want for all

en

at
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of our kids.
Q. Let me hand you Plaintiffs' Exhibit 40. As
we move through the statutory requirements, are the
requirements in Exhibit 40 KSA 72-1111 with regard
what's required by way of attendance at schools?
A. Yes, specifically attendance for children up
to the age of 18.

MR. RUPE: All right. Move for
admission of Plaintiffs' Exhibit 40.

MR. CHALMERS: No objection.
Q. Let me hand you Exhibit 41. Are there
requirements for --

MR. ROBB: | can't hear if the
exhibits are being admitted.

JUDGE THEIS: | thought we were
going to wait a while unless they holler an objecti
about it and we'd do it all at the end that way. |
don't have to open my mouth every third minute and
say admitted or not.

MR. ROBB: Okay. Thank you.
Q. (By Mr. Rupe) Plaintiffs' 41, what are the
statement requirements regarding school terms?
A. That's correct. It talks about the fact
that students need to be in school for a school yea

that's at least 186 school days, and it goes on to

re

to
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talk about district's option in not using days to
determine their calendar; could use hours, and the
hours are 1,116 hours of required attendance.

Q. Let me hand you Exhibit 43, and tell me if
there are requirements regarding the number of unit
and the number of grades of instruction in the publ
schools.

A. This particular requirement states that
there are at least 30 units of instruction for

students who are enrolled in grades 9 through 12.
And in the lower grades, it talks about maintaining
and offering kindergarten and grades 1 through 12.
Q. Then let's move to Exhibit 50. Are there
requirements in Kansas law regarding specific subje
matter has to be taught?

A. There are requirements for both elementary
schools and for secondary schools, grades 6 through
12,

Q. With regard to graduation requirements, is
it true that there needs to be instruction concerni
government and institution of the United States,
particularly the Constitution?

A. Yes, it specifically outlines those in this
statute, 72-1103.

Q. And in terms of other required courses

ct
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reading, writing, arithmetic, geography, spelling,
English grammar, composition, history, and a list o
what needs to be taught in each elementary school?
A. That's correct. Government, health, and
hygiene are some of others that you didn't mention.
MR. RUPE: ['ll try to do this in
blocks, Your Honor. | would move to admit what
hasn't been admitted, yet, and that series which is
41, 43, and 50. Those are just statutes on
requirements.
MR. CHALMERS: | don't have any

objection.

JUDGE THEIS: They're all admitted.

(Plaintiffs' Exhibit Numbers 41,
43, and 50 were admitted.)
Q. (By Mr. Rupe) Now, | think we indicated this
as we went, but those specific statutes are directi
by the Kansas Legislature on what needs to be taugh
as part of suitable?
A. That's correct, direction to the state
board, who then directs it to the local level.
Q. Does the State Board of Education itself
have separate requirements?
A. They do.
Q. Take a look at Plaintiffs' Exhibit 44,

on




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

113

please. These are the enabling statutes for the

state board, but does the state board provide rules
and regulations on matters that are taught in Kansa
City, Kansas, in order to provide a suitable
education?

A. Yes, they do. The state board takes the
legislative requirements and it actually breaks tha
down into criteria that each school district must
follow, and that's what that particular statute is

talking about, general powers of the state board.

Q. Let me hand you three exhibits, 45, 49, and
48. And take a look at these, and let's start with

45. Does the State Board of Education direct, as
part of a suitable education, what textbooks and
study material should be used?

A. The state board directs the areas of study
and that school districts may adopt specific rules

for choosing its own textbooks that meet those
standards that we talked about, those set of skills

for every subject, so the local board would do that

Q. Then let's look at 48, and tell us what the
state board requirements are concerning literacy
programs.

A. Well, in addition to reading and English the

state board also requires that we teach personal
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financial, literacy programs, and to develop our
students in the area of personal finance and
literacy. And this particular statute outlines wha
that should entail.
Q. And take a look at Exhibit 49, are the
requirements concerning government and history?
A. Yes, the state board shall provide a course
of instruction in Kansas history and government
specifically outlined in a statute here.
MR. RUPE: In terms of the state
board requirements, | move for admission of 44, 45,
48, and 49.
MR. CHALMERS: No objection.
JUDGE THEIS: They're admitted.
(Plaintiffs' Exhibit Numbers 44,
45, 48, and 49 were admitted.)
Q. Let's talk about the accreditation system in

Kansas. What is QPA?

A. Quality Performance Accreditation.

Q. And explain to the Court what that is,
please.

A. You've heard some of this, this morning. It

Is a set of requirements, both in the area of stude
performance and in the area of quality control, tha

schools must meet, individual schools as well as th

nt
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district.
Q. Let me hand you what's been marked as
Plaintiffs' Exhibit 54, and | believe this is also
Defense Exhibit. Is Plaintiffs' Exhibit 54 the
guality performance accreditation manual?
A. Itis. And this particular version was
revised in February of 20009.
Q. Is this the revised version?
A. Yes, itis.
MR. RUPE: Move for the admission
of Plaintiffs' 54.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs" Exhibit Number 54 was admitted.)
Q. Let's go through 54, if we could. In terms
of graduation requirements, does QPA explain and
define what the role of graduation standards are?
A. Yes, QPA actually articulates what's
required in statute, in terms of what courses
students have to have in order to earn credits and
what that level of that proficiency and credit need
to be.
Q. Turn to page 8 in the QPA manual, which has
got a page number of 2863 in the lower right-hand

corner. In using that to refresh your recollection
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what does accredited mean?

A. Well, it means that the school itself fully
meets the criteria outlined, both in the area of

student performance and on those quality indicators
This morning you heard about some of those and thos
had to do with certification and the number of

students attending and how much attendance they hav
what's the graduation rate, those kinds of things.

Q. What does "accredited on improvement" mean?
A. It means that you haven't met one or more of
those for a period of two consecutive years.

Q. And "conditionally accredited" means?

A. Conditionally accredited means that you've

not met one or more of those for three consecutive

years.
Q. And "not accredited"?
A. Not accredited means that you've failed to

meet one or more of those criteria for five
consecutive years.
Q. Is QPA something the Kansas City, Kansas

School District has to comply with?

A. Yes, itis.
Q. What is a school improvement plan?
A. Schools are required to take a look at how

students are performing and to determine what's
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causing positive performance, as well as what's in
the way of all students achieving, and create a pla
that addresses what the students need as well as wh
they call a results-based professional development
plan. Frankly, what that means is, is that our
teachers are trained in order to implement strategi
that produce better results for kids. And that's a
parts of the plan.

Q. Explain to the Judges what the external
assistance team is.

A. We refer to that team as ETAT team, External
Technical Assistance. Itis a team that's formed
when schools are either conditionally accredited or
accredited on improvement. It's folks typically fr

the district level that come into work specifically

with the leadership team and teachers of a particul
school that's struggling.

Q. Look at page 16. It talks about the locally
determined assessments. Explain what that is,
please.

A. Well, you've heard that all schools are
required to give the Kansas assessments. But in
addition to that, we're required to have a set of
assessments that we choose that also measures our

students' performance and our curriculum. And so

at
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local school districts can develop their own
assessments or can use another assessment tool that
been adopted on a national level or from another
company.

Q. As required by QPA, is there professional

development that is required formal training for

teachers?

A. Yes. Yes, thereis.

Q. Explain what that is.

A. Teachers have to receive training in content

areas even outside the one that they're expected to
teach so they're familiar with all the curriculum
standards in order to help address student needs.
They also have to have training in those

assessments. What are the assessments measuring?
What it is that kids need to know, and how are they
going to ask the questions, so they can prepare the
instruction in their lessons on a daily basis in
alignment with those expectations.

Q. Are there requirements on licensed and
fully-certified staff?

A. There are requirements that teachers -- 100
percent of your teachers are credentialed or

licensed -- sometimes you'll hear that called

certified -- in the content area that they are
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teaching.

Q. What about requirements concerning the local
board. Look at page 23, and explain that to the
Judges.

A. This section outlines the requirements of
the board to develop policies and practices that ar

in alignment with the state board expectations in

terms of curriculum, in terms of licensure of staff

and in terms of the assessments that are used.

Q. And flip to the next page, 24. Are there
graduation requirements that are imposed by the Sta
Board of Education on what needs to be accomplished
in order to graduate?

A. Right. Beginning as 9th graders, as you all
know, kids have to earn credits to move forward in
their career as a high school student. And this
particular section reflects what's required in

statute, the minimum amount of competencies that a
student has to have. Now, local board can add to

that, but they cannot go below the minimum
competencies that the state board has outlined.

Q. All right. Then, with regard to Criterion 8

in QPA, is there a qualified admissions requirement
Explain what that is in terms of the Board of

Regents.

te
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A. What this is, is a set of course work that
the Board of Regents, our colleges and universities
are requiring for students to be admitted to those
schools once they're graduated from high school.
Q. Are there additional requirements concerning
programs and services to support student learning
required by the state board and Criterion 9?

A. There are. What's in this section talks
about counseling services, library services, comput
services. So in addition to the courses, it's very
clear what schools have to offer in terms of all of
those other areas.

Q. Okay. And as part of the suitable
education, are these items such as fine arts,
language arts, library services, mathematics,

counseling part of the suitability that is offered?

A. Offered in Kansas City, Kansas?

Q. Yeah.

A. Absolutely offered and required by the
State.

Q. And then we turn to the 10th Criterion,

which is, Program and Services to Support Student
Learning. Explain that to the Court.
A. The areas in this 10th Criterion are the

areas of business and in consumer science that we a
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to provide instruction in that area, offer foreign
languages, and offer industrial or technical course

as well.

Q. And then, what is the 11th Criterion, Local
Policies Ensuring Compliance? That's at page 33.

A. Mm-hmm. | think what this is suggesting or
stating is that the board cannot -- the local board
cannot set policies that are contrary to these
requirements that have been outlined by the state
board.

Q. Are there requirements on what student
performance needs to be contained in this performan
criterion section, Section 3 of page 347

A. This speaks a lot to the term you might
hear, adequate yearly progress, and it talks about

the level of competency that students need to reach
in the areas of reading and mathematics, in

particular. Also, can speak to performance in
science, sometimes social studies and writing, but
the primary focus is reading and math instruction.

Q. And the requirements of the NCLB for annual
yearly progress, are those part of the State Board
Education adopted quality performance accreditation
A. They are part of that.

Q. And are those reflected in this student
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performance criterion in the QPA manual?
A. Yes, they are.
Q. And is there a requirement concerning

participation rate?

A. Participation rate, it has to be at 95

percent.

Q. Explain that to the judges.

A. Glad to. The reason that was put into place

is there was concern that schools may choose not to
test certain students who likely are not going to
perform well. So they've set a criteria that 95
percent of your children in a given school year mus
take each test that's required by the state.

Q. So that's a participation in the state
assessment requirement?

A. That's right.

Q. And then, there's an attendance rate,

Criterion 3 under performance. What is that?

A. Can you give me the page number?
Q. Sure, it's page 41.
A. Thank you. Next time you print this, print

it in bigger copy.
Q. We're trying to save some trees.
A. Okay. There is an attendance requirement

and that is for students in grades kindergarten
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through middle school, and it's 95 percent.

Q. And is there a graduation rate requirement
that your school district is held to under the stat

board adopted QPA?

A. There is a graduation rate and it's

reflected in performance Criterion 4, and it requir

that 75 percent of the students graduate every year

Q. Okay. What happens when these accreditation
standards are not met?

A. Well, it depends on how many years they've
not been met. So, for the first -- if you've not m

them for two years in a row, then you're required t
develop a plan that is going to address those

criteria. If you don't have access and you continu

to not meet the criteria for three or five years,

then there are more and more requirements that come
from the state of programs that you have to impleme
and actions that you must take for your children.

Q. Is it possible for a school -- and this is

on a school-by-school basis, right?

A. And also the school district.

Q. School district. Is it possible on a
school-by-school basis to not meet the standards an
remain accredited?

A. It's possible for a school not to meet the
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standards and remain accredited until they've not m
the standards for five or more years. At that time
the school becomes unaccredited.

Q. So in terms of the statement that all Kansas
schools are accredited, that doesn't necessarily me
that all schools are meeting the requirements?

A. That's true. They could be accredited
conditionally, but you know, really having some
challenges in terms of making sure all their studen
are meeting these expectations.

Q. In terms of schools within your district

have there been schools that have been on

improvement?

A Yes.

Q. Give us an idea of the number of schools.
A. That changes year to year depending on the

performance on the assessments, but as high as 14 o

our schools have been on improvement -- we have 50
buildings -- and as low nine. So we've had, for

years, schools on improvement and the district is
considered on improvement.

Q. And we may hear about this at some time, but
let me give you an opportunity to tell the Court

about it, do you have a school called the Sumner

Academy?
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A. We do.
Q. Describe that school for the Judges.
A. Sumner Academy was created in 1978 in

response to desegregation requirements imposed by t
court. And what happened at that time is the

district formed what's called a magnet school. We

call it an academy.

Students have to apply to get into the
school and much of their application is based on
their ability to perform at very high levels on sta
and national assessments. They also have to have n
disciplinary issues, a strong GPA, and most of them
have very strong parent involvement.

The school services children grades 8
through 12, and it provides an international
baccalaureate curriculum. What this means is their
curriculum is different from all the other schools
our district and has an international measurement o
success that we have to adhere to in addition to th
state and federal requirements.

Q. Is the Sumner Academy an international
baccalaureate school?

A. Itis.

Q. Is admission on application basis?

A. It is on an application basis.
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Q. In terms of who is admitted, what is the
criterion?
A. They have to be performing at high levels on

the state assessment, they have to have a strong GP
they have to have a stellar disciplinary record, an

they have to be willing to engage in this very

rigorous curriculum.

Q. And let's set the bookends with the poorer
performing schools. What is the Kansas Learning
Network?

A. Kansas Learning Network was formed
approximately five years ago in response to the sta
department wanting to provide some intensive level
support to school districts who are on improvement,
not meeting the expectations, and Kansas City, Kans
School District was one of first members of the
Kansas Learning Network.

Q. And describe for us, for those schools that
are on improvement or not making the QPA standards,
what kind of interventions are required.

A. Well, after-school tutoring for one,
Saturday school, extended hours, and opportunities
for longer school day, longer school year. Sometim
depending on where --

JUDGE FLEMING: Just a second.

te

of

as

es




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

127

What's going on here?
JUDGE THEIS: What's it say?
JUDGE FLEMING: Says, system notice
urgent online repair. What's that mean?
MR. CHALMERS: Means something's
bad happened.
(An off-the-record discussion was held.)
JUDGE FLEMING: Sorry about that.
MS. TIBBETS: Glad it was you and

not us.

JUDGE FLEMING: Go ahead.
Q. (By Mr. Rupe) Speaking of interventions --
A. Right.
Q. -- would you describe for us, with those

lower performing schools, what, if any, state

resources become available?

A. There's additional money that came from the
Kansas Learning Network for us. It was about $30,0

a year, and that was to address the issues that wer
found and the needs assessment that Kansas Learning
Network did in conjunction with our district to

identify what's going well and what we need to

improve upon.

Q. Okay. And in terms of the numbers today,

how many schools are on improvement in the district
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A. The past school year we had nine schools on
improvement. Again, that's a year-to-year
determination based on performance on the state
assessment as a primary driver. And so that change
depending on how well schools are doing to meet the
needs of their children.
Q. So there's no mistake about this later on,
with regard to those schools that are on improvemen
are they meeting the QPA standards?
A. They are not meeting the QPA standards.
Q. Okay. Now, we've talked about requirements
by statute, requirements by the state board
regulations. | want to turn our attention to
something that's called the Common Core Standards.
First of all, explain to the Court what those are.
A. Well, each state, as we currently sit, has
its own set of expectations or standards for
children, and every state sets those based on what
they determine to be suitable for their children.
And what has been noted is that the standards are n
often comparable. One state may have very high,
rigorous expectations for its children, while anoth
doesn't have that same high expectation.

So 45 states are joined together in

consortiums to adopt what's called the Common Core
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Standards. All that means is, in the areas of

reading and math and science, and eventually some o
the other subjects, there'll be a national set of

skills and knowledge that students have to know and
be able to do in order to meet the expectations all

the way through kindergarten and through high schoo
graduation.

Q. Take a look at Exhibit 56, Plaintiffs'

Exhibit 56. And is that a publication from the

Kansas State Board of Education that shows generall
what the Common Core Standards are?

A. It appears to be. It's not marked that it's
from the state board, but it is something that | ha

seen before.

Q. Okay. Well, I'll represent to you it is

from the state board. And does that introduction
accurately summarize what is the Common Core State
Standards?

A. It does. You know, one of the underpinnings
of the Common Core is that we need to be preparing
our children for college and for work expectations
careers. So this document outlines that it's the

line to college and work expectations, rigorous --

and a big change for us coming in the future is tha

right now our assessment in Kansas is a knowledge-
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driven assessment. Common Core will require that
students actually have to apply or do something wit
that learning, and so this document talks about

that.

Q. We've talked about other standards. This

would be a new standard that is being implemented,

true?
A. That's true.
Q. And in terms of the standards you've dealt

with, would you describe for the Judges what kind o
change this is?

A. It's really a significant change. If you
think about being able to assess what kids can do
with the knowledge, it's very different than just
being able to respond on a recall assessment. So i
will help us know if our kids are really prepared t
compete in the world that they're facing.

When we were in school, we were competing
with the neighbors that were in the community or
everyone in state. But our kids are now competing
a global basis. So the Common Core is designed to
get us on par with those countries that are
out-performing us right now within the areas of mat
science, and reading.

Q. Let's hand you Plaintiffs' Exhibit 59 and

on




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

131

Plaintiffs' Exhibit 60, for a moment. And start wi

59, can you identify Plaintiffs' 59 as the Common
Core Standard requirements for mathematics?

A Yes.

Q. And 60, same question with regard to
English, language arts, literacy, and history, soci
studies, science, and technical subjects?

A. That's correct.

Q. And previously, under No Child Left Behind,
was there any requirement concerning history, socia
studies, science, and technical subjects?

A. No Child Left Behind, as it's currently
written, focuses only on reading and mathematics.
Q. So the Common Core requirements are
expanding the federal requirements and the state
requirements beyond English and math?

A. Right. So now we'll have a set of
expectations and standards in all of these other
content areas in addition to reading and mathematic
Q. And in terms of professional development or
teaching your teachers to teach, is there a seat
change here in terms of what teachers need to learn
in order to teach?

A. Well, the national experts tell us that

every teacher is going to feel like a first-year
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teacher because it's very different to plan
instruction where kids have to demonstrate their
knowledge. They're going to do that in a couple of
ways, that | understand it.

They have to not only create projects that
show that they've learned sets of content, but they
have to be able to write and analyze and argue with
the text to justify their positions. And that is
completely different than the expectations that are
in place today.

Today, students -- really, it's a multiple
choice test and they do recall and they identify
specific skills, but they don't have to justify the
thinking, they don't have to write, they don't have
to argue their point. So that's going to become ve
different, one that we're already trying to prepare
for today.

Q. In terms of teaching the teachers, is there
a cost associated with that?
A. Professional development -- there's always a
cost associated with everything, frankly. And
professional development is key to ensuring that al
children are successful.

MR. RUPE: Again, doing this in

blocks, Your Honor, | move for admission of 56, whi
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is the state board publication, Common Core State
Standards, Exhibit 60, the standards for English, a
Exhibit 59 the standards for math.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs' Exhibit Numbers 56,
59, and 60 were admitted.)
Q. So, is the Kansas City, Kansas School
District able to opt out of compliance with Common
Core?
A. No. And even if we were, we would not. But
it's a requirement the State has adopted, one of th
45 states that have said yes to the Common Core
Standards. Soitis required. And it's the right
thing to do, even though it's going to be very
challenging for us to try to figure out how to teac
at this deeper and to make sure that we have all ou
kids successful, particularly in our community wher
we still have so many who have not been successful
our current set of standards.
Q. And is the Kansas City, Kansas School
District given any additional resources by the Stat
to implement Common Core Standards?
A. We are not given additional resources by the

State, outside of professional development provided
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by the state department, lots of guidance and help
think through. But it'll be up to the district to

figure out how to implement these in the classroom.
Q. Let me switch to some additional
requirements concerning special education and hand
you Plaintiffs’ Exhibit 68. Would you discuss or
explain to the Judges what the federal government
requires by way of special education?

A. Well, let me first define what that means,
special education. It's for children in Kansas who
are both disabled and gifted. So you've got to thi

of it in that wide spectrum. The federal governmen

however --
Q. Hang on. What do you mean by "gifted"?
A. Children who are performing at very high

levels most often are tested at very high levels in

terms of their intellectual quotient, or their 1Q,

kids who learning comes easy for.

Q. This would be generally the kind of kid in

the Sumner Academy?

A. Generally that kind of kid. Sumner Academy
has many kids who qualify for gifted services.

Q. Continue your explanation.

A. The federal government has outlined a set of

expectations that, regardless of the limitations th
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a child might face in their disability, we need to
use their strengths so they learn the same content
that is required of any other child. And special
education provides individual planning for that
child, with the family, to determine how we're goin
to make sure that they're moving forward, just like
their regular peers who do not face that kind of
disability. Lots of regulations and requirements

accompanied with children that have special educati

needs.

Q. Are you familiar with the IDEA?

A. | am.

Q. And the Individuals with Disabilities

Education Act, does it impose additional special
education requirements?

A. It does.

Q. With regard to Exhibit 68, is that a listing
of those requirements?

A. Itis.

Q. And again, is the Kansas City, Kansas School
District required to comply with those as far as wh
they provide as part of a suitable education?

A. We are required to comply.

Q. Can you opt out?

A. If you choose to opt out from any federal

on
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requirement, then you also choose to give up millio
of dollars that accompany that need. So it would b
untenable to think about that from a fiscal
viewpoint.

But it also means you're saying some
children aren't important, and we certainly wouldn'
opt out from that point of view either. Do what's
right for kids, and there are a lot of requirements
in order to do those things that are outlined in th
particular law.
Q. Then let me hand you back what is the QPA
manual Exhibit 54, briefly. Andfliptopage3. T
QPA manual has requirements, as well, concerning th
Individuals with Disabilities Education Act, correc
A. That's correct.
Q. So the State of Kansas, if I'm on track, has
adopted the IDEA as a state requirement, as well?
A. That's true, they have.
Q. And we've already talked about this but
Kansas has also adopted NCLB, No Child Left Behind,
as a state requirement, as well?
A. They have.

MR. RUPE: Move for the admission
of 68.
MR. CHALMERS: No objection.
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JUDGE THEIS: Admitted.
(Plaintiffs" Exhibit Number 68 was admitted.)
Q. Let me hand you Exhibit 69, because | want
to ask you about this requirement. Are there feder
laws and federal court decisions that speak to your

district's obligation concerning non-English-speaki

students?

A. There are.

Q. Advise the Court what those requirements
are.

A. Well --

MR. CHALMERS: Your Honor, | think
you have the case in front of you. Maybe | should
just sit down; | don't mean to interrupt too much,
but we've heard a lot of discussion which was just,
read the rules, read the regulations. And it's
coming from a witness who didn't get it right, and
have to object. | think it's best that we don't ha
witnesses trying to testify what the law is.

MR. RUPE: Well, she's not
testifying what the law is. She's testifying about
what their district does to provide a suitable
education in light of the guideposts that are the
law. But she's testifying as to what they do.

JUDGE THEIS: As | understand it,
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she was testifying as to what applies to them, and
that's, from my perspective, helpful.

MR. RUPE: Okay. Thank you,

Your Honor.
Q. Tell the Court what the requirement is.
A. We have 12 months to take a child who does

not speak English and get them up to standard in
every content area and also to speak English. So,
the requirements are to provide intervention and
explicit instruction based on the needs of that
particular child, so that they both not only learn
the content just like every other child, but they
also learn it in English.
Q. In terms of the proportion of ELL kids in
your school district, what is it?
A. 38 percent of our 20,000 students are
eligible for services.
MR. RUPE: Move for the admission
of Plaintiffs' 69.
MR. CHALMERS: | guess | don't
object.
JUDGE THEIS: It's admitted.
(Plaintiffs’ Exhibit Number 69 was admitted.)
Q. With regard to the next exhibit | want to
hand you, it's Exhibit 70. Just without dwelling o




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

139

this, is Exhibit 70 a publication of the State
Department of Education that lists what needs to be
done in order to comply with the federal
requirements?
A. Itis.
MR. RUPE: Move for the admission
of Plaintiffs' Exhibit 70.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs" Exhibit Number 70 was admitted.)
Q. We've heard this acronym, NCLB, No Child
Left Behind, tossed around. Explain to the Court
what that is.
A. Well, No Child Left Behind is a federal
requirement that we make sure that we're supporting
the educational needs of all children, regardless o
their background or their circumstances. And it
outlines those specific requirements that your stat
sets forth in the areas of assessment; says that we
must meet those and certain percentages of kids mus
hit those particular targets.
When we don't, it also outlines the kinds of
sanctions or interventions that the State must
implement with the school or a school district to

help correct those deficiencies, whatever's creatin
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the situation for children where the children are n
being successful.
So philosophically, it's absolutely the
right thing to do. It says we have to educate all
children to high levels. In practicality, it is
extremely difficult to meet those standards. The
right thing to do, but extremely challenging.
Q. Let me hand you Plaintiffs' Exhibit 72. And
in terms of No Child Left Behind, does Exhibit 72 s
out the mandatory requirements of No Child Left
Behind?
A. Yes, it does.
MR. RUPE: Move for the admission
of Plaintiffs' 72.
MR. CHALMERS: I'm fearful that by
allowing this witness to testify law that we're
creating an improper record. This, by no stretch o
imagination, contains all the NCLB statutes, and |
think | have to object to introduction and repeat m
objection to introduction of sections of law throug
this witness.
JUDGE THEIS: It's incomplete?
MR. CHALMERS: Not qualified to
talk about it -- pardon?

JUDGE THEIS: It's incomplete?
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MR. CHALMERS: You can see this
just talks about the scope and purpose of the
statute. She just said, this states all the
requirements. It doesn't.
MR. RUPE: This goes to the
mandatory nature of it. This part of the Exhibit 7
speaks to the mandatory nature of it that they can'
opt out.
JUDGE THEIS: | don't see a problem
with it. Admitted.
(Plaintiffs" Exhibit Number 72 was admitted.)

Q. (By Mr. Rupe) What is adequate yearly
progress?
A. Well, it means that you have groups of

students who are moving forward and meeting the
higher expectations established on the standards,
meaning that their performing at certain levels on
state assessments, and that that progress is
determined adequate because students are either
hitting the expected proficiency targets, or that a
school or groups of children are making a significa
growth that's determined by the state.

Q. Okay. Go back to the QPA manual,
Exhibit 54, if you would. And if you would look at

that, I'll get you a page here in a second. Look a
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starting at -- I'm sorry.

| want to move along and go to the AYP
targets. Let me hand you Exhibit 80. | was thinki
it was in the QPA manual and it's not, so let's get
there. Explain to the Court what the Kansas readin
assessments are.
A. Well, a series of assessments given in
Grades 3 through middle school, typically Grade 8.
And then at some point during the student's high
school experience they are given an assessment over
the standards at that particular grade level in the
area of reading.

So what are the skills that a student needs
to know in reading for that grade level. What's a
3rd grader expected to be able to do; what's a high
school student expected to be able to do in the are
of reading, and the assessments test those knowledg
based skills.
Q. This is the requirement of the federal and
state requirements?
A. It is a requirement of federal and state.
The State determines what the assessment is and how
many of your students must be proficient on those
assessments. That plan is approved by the federal

government and we're all expected to follow it.
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Q. Does Exhibit 80, a publication from the

Kansas Department of Education, set forth what the

AYP targets are with regard to kids in Kansas City,

Kansas, and statewide at the elementary level?

A. What it sets forth are the assessment

formats and how the test will be given. It sets

forth the adequate yearly progress target that's on

the bottom of the column on the left-hand side, and

it also talks about the performance levels that wil

be awarded depending on your students' performance.
So for example, we have five levels in

Kansas. Students can be exemplary, students can be

in academic warning, and then there are different

categories in between.

Q. Is this AYP target for particular grades or

for all grades, K through 127

A. There are different targets for students in

Grades 3 through 8, and for high school. The targe

says for Grades 3 through 8 that 91.9 percent of th

students in 2012 are expected to either meet

expectations or perform at a higher level.

Q. What does that mean?

A. That means that they're able to pass at

least 68 percent of those indicators or more on tha

given exam. And for high school students, that 90.
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of your students taking that test would reach that

level.

Q. Would reach what level?

A. Passing at least 68 percent of those tests
items.

Q. So 91 percent of the kids have to do at

least 68 percent?
A. That's true, or higher.
Q. And 3 through 8 and high school, 90.7
percent have to score at least 68 percent or higher
A. That's correct.
MR. RUPE: Move for admission of
Exhibit 80.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs" Exhibit Number 80 was admitted.)
Q. And is 81 the same information with regard
to mathematics?
A. It is the same for mathematics. There are
different targets for math, but it is the same.
Q. Okay. The information flows along the same
lines. Explain to the Judges what the targets are
for mathematics.
A. In the area of math for students in Grades 3

through 8, 91.1 percent of your students have to be
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proficient meeting that expectation, and for high
school it's 88.2 percent of your student body has t
meet that. That's all kids, no matter if you quali
for services and special ed or ESL, that's the
expectation.
Q. So 91 percent have to be proficient. What
does that mean, proficient? What percentage pass?
A. The number for math is different than the
number in reading, and | don't have it precisely, b
it's somewhere in that 68, 65 percent of the answer
must be answered correctly in order to be proficien
MR. RUPE: Move for the admission
of ...
MS. GARNER: 81.
MR. RUPE: 81.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs’ Exhibit Number 81 was admitted.)
Q. (By Mr. Rupe) Okay. And then 73 is the AYP
fact sheet. And again, this is a publication of th
State Department of Education. And what does this
show with regard to reading and mathematics?
A. The area of reading, it outlines the targets
for schools for grades K-8, kindergarten through 8t
grade, and students in Grade 9 through 12, in the

o
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area of reading and math.

Q. The requirements are what?

A. That 90.7 percent of your students in the
area of reading are successful in passing that test

and that 88.2 percent in math.

Q. And so 90 percent have to finish with a 68

or better, is that what that means?

A. Yes, they have to correctly answer that many

guestions on the assessment.

Q. All right. And the number in math is what?
A. 88.2 for high school and 91.1 for Grades K
through 8.

Q. Then let's look at Exhibit 74. What is
Exhibit 747

A. This is the State Department of Education's

guidance on Kansas adequate yearly progress based o
No Child Left Behind.

Q. Okay. And does this have, on pages 16 and
17, charts that show what NCLB requirements are as
targets for Kansas kids in mathematics and reading?

A. Yes, it does. Those target levels increase
every year since the implementation of No Child Lef
Behind. So back in 2002, in the area of math for
kindergarten through 8th grade, we were required to

have 46.8 percent of our students meet that level o




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

147

proficiency. Every year that has increased to 2012
levels that we've already talked about, 91 percent
the children meeting that expectation, and it does

the same thing in the area of reading.

MR. RUPE: The previous exhibit was

what?
MS. GARNER: 73.
MR. RUPE: Move for the admission
of 73 and 74.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs" Exhibit Numbers 73 and 74 were
admitted.)
MR. RUPE: I've got blow-ups of the
two pages that you mentioned on mathematics and
reading, and I'd just like to -- close quarters
here -- I'm going to first hold up Exhibit 74, the
chart on mathematics. And explain to the Judges wh
the targets are.
A. This is the one | was just talking about
where in 2002 the targets were 46.8 percent in the
area of math for kindergarten through 8th graders,
and 29.1 percent in the high school. Each year tho
targets had increased with the expectation that by

2014, 100 percent of the students will meet those

of
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expectations or exceed them.

Q. When you say, "100 percent," that means 100
percent have to be at least proficient?

A. That's correct.

Q. And that would be that 68 percent number
that you mentioned?

A. Right. Right, they have to pass the test,

In essence, at that level.

Q. In terms of mathematics, | think the number
IS not 68 percent, but let me hand you an exhibit t
refresh your recollection, Exhibit 76. And can you
identify -- | got it. Can you identify what

percentage it is in mathematics?

A. Well, as the Court can see, it changes
depending on your grade level of --

Q. Let's take high school.

A. Let's take high school. You have to have at
least 50 percent of the questions answered correctl

57 percent to be considered proficient, and then
exceeds and exemplary, additional questions have to
be answered correctly.

Q. So that 50 percent is a range of 50 to 67
percent have to meet standards?

A. Yes.

Q. So in terms of the targets by 2014, 100

Y,
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percent of the kids have to meet half, 50 percent,

the test?

A. Right, they have to answer at least half of
the questions correctly to be considered proficient

100 percent of them, regardless of any programs tha
they might qualify, at-risk, ESL, special education

they're expected to meet that standard.

Q. So by 2014 when the state assessments are

given, 50 percent of the kids have to pass or be

meets standard?
A. That's correct.
Q. Now, let's do the same thing for reading

and. I'm going to put up Exhibit 76 and Exhibit 74

and explain the same thing with regard to reading.

A. It works exactly the same except you can see
where we started was higher. So in the area of

reading for kindergarten through 8th grade, 51.2

percent of your student body had to answer question

correctly.

Q. And you're indicating back in 2002, the

first year of NCLB?

A. Yes. And then continue on to 100 percent by
2014.

Q. 100 percent by 2014 have to do what on state
assessments?

on
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A. In high school they have to answer at least
68 questions correctly out of the exam, 68 percent
correct, to be considered proficient. So that leav

a lot of room for answering questions that are not

correct.

Q. And Plaintiffs' Exhibit 76, are those what

are called cut scores?

A. They are cut scores or target scores.

Q. Who decides these?

A. The State Department of Ed has decided those

levels of proficiency. And that's when | talk abou
every state has a different test, this is an exampl

of where we don't have consistency across the
nation. What is considered proficient, how many
guestions you have to answer correctly, or what the
test even asks of a student.

MR. RUPE: Move for admission of

76.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs' Exhibit Number 76 was admitted.)
Q. All right. Let's go through these

performance levels under No Child Left Behind AYP.
Let me hand you what's been marked as Plaintiffs'

Exhibit 82. And in terms of the categories under t

es
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state reading and mathematics performance categorie
are there categories of academic warning, approache
standard, meets standard, exceeds standard, and
exemplary for both reading and math?

A. Yes, there are.

Q. Okay. Using 82 to refresh your
recollection, explain what academic warning is.

A. We talked about those standards or those
knowledge level concepts that we expected students
know at every grade level. So to be an academic
warning says to the family, your child is not able
respond to questions around that topic, reading or
math, at the grade level. So it specifically says,

when a child is reading grade-level material to
himself or herself, does he or she fully understand
the material. If you're on academic warning, that
would mean you do not.

Q. Okay. And explain to the judges what
approaches standard is.

A. Basically, approaches standard says that
they understand some of the material but not all of
the material. And if you'd like me to proceed, mee
standard says that they understand the material at
the grade level, at least the percentage of the

material that those target scores said they needed

to

to
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to. The next category is called "exceeds," meaning
that they understand the material completely. And
exemplary says that this student is really doing we
and has met or mastered that content at that grade
level.

Q. Let me throw in Exhibit 83 and 84, and just
ask you about 82, 83, and 84. Do those publication
from the State Department of Education define the
categories that are required by the State and by th
federal government?

A. Yes. What I'm looking at is performance
categories -- broken down the skills for the areas
reading and math for Grades 3 through high school.
Q. And the detail, the Grades 3 through high
school are set out in 83, which is mathematics, and
84, which is reading?

A. That's right. And what it does, in very
broad, sweeping terms, it talks about the kinds of
concepts that kids have to know in each of the grad
levels and the subjects and where they fall in term
of where should they be. As a parent, do | know th
my child is performing on track and on time like th
should be in terms of their learning, or are there
some deficits?

MR. RUPE: Move for admission of

of

at
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82, 83, and 84.
MR. CHALMERS: No objection.
JUDGE THEIS: They're admitted.
(Plaintiffs" Exhibit Numbers 82,
83, and 84 were admitted.)
Q. All right. Let's talk about what happens if
you don't meet the standard. I'm going to hand you
Exhibit 75. And can you identify Exhibit 75 as a
publication of the State Department of Education?
A. | can.
Q. And in terms of the publication, does it set
out what the sanctions are on page 6 of Exhibit 74;
has a Bates number bottom right-hand corner, KSDE
145511. Does that set out what sanctions are?
A. It does set out what sanctions are. And if
| may, important to know that the federal
requirements only apply to schools who are eligible
for Title | money. What does that mean? Means you
have to have a certain percentage of your kids who
are living in poverty. So if you have a wealthy
school that has few children living in poverty, the
rules and regulations do not apply.
Q. Okay. And explain to the Judges -- using
that page | indicated to refresh your recollection,

explain to the Judges what the sanctions are for

se
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those schools who do not meet AYP.

A. The sanctions are much like a ladder. So if
you're on improvement, meaning that you've not met
those expectations for two years in a row, then the

first requirement is that you develop a plan. It's
called an integrated improvement plan.

What does that mean? It means you're
looking at reading and math and looking at
professional learning. You're looking at the needs
of special ed and ESL, all interrelated, and you
draft a plan on what you're going to do to address
the challenges facing that school.

You also have to offer choice, meaning that
we have to draft a letter to every parent who has a
child in that school and let them know that that
school is not meeting the standards and offer them
the choice of sending their child to a different
school at the same level, a different elementary
school, middle school, or high school, and provide
transportation if the family chooses to take that
option, choice.

The third requirement in that first area is
that you have to spend at least 10 percent of the

federal money on professional development to help

your teachers and your staff meet the needs of
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children. As you move up the ladder of not having
success with all children and meeting those targets
there are additional requirements.

If you are in year two of being on
improvement, meaning you have not met the standards
for more than three years in a row, that you have t
offer what's called supplemental education services
What does that mean? That means it's tutoring
outside of the school day, targeted specifically to
children who are not yet meeting standard. You mus
provide tutoring. And in Kansas, they have a list
providers that we may choose from or the family may
choose from in order to receive that tutoring --
services. Still have to do the integrated plan,
still have to do your professional development.

So you know, moving up the ladder, there are
additional requirements. To write a corrective
action plan, things are serious for a school who
still fails to have all of its students being
successful. So you have to write a plan that has
specific actions on what you're going to do based o
reasons for that group of kids and teachers in orde
to improve their performance.

And finally, the last sanction is that the

school must be restructured. The principal has to

of

be
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removed. You have to remove staff from the buildin
who don't have evidence that they can help move
children forward. You have to re-staff your school
You have to put in place a new curriculum which
includes tutoring, parent support services, and tha
kind of thing.

So the further you get on that continuum of
not hitting the targets, the more and more
requirement that comes from the state and federal
government, and the less and less control a local
school district has in determining what to do.

Q. In terms of the category of schools on
improvement, tell the Judges what the experience of
the Kansas City School District is with schools on
improvement.

A. Well, we, this past year, had nine schools
on improvement, and they're at various places on th
ladder, if you will. Next year, we anticipate we'r
actually going to have an elementary school that is
not accredited because they have failed to meet the
needs of their children for a significant number of
years; not at lack of effort, but just have not bee

able to provide the resources that those children
need to be successful.

The district itself has been on corrective

at
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action for a number of years, and so we must comply
with lots of requirements from the state department
partners, as well as the federal government in term
of implementing programs and services.

Q. What do you mean the district itself has
been on corrective action?

A. Well, just like an individual school has to
meet the specific targets, so does a school distric

as awhole. So we have to look at how students are
performing overall. And if we're not hitting those
same targets that we talked about for schools as a
large unit, then we have to follow a similar proces

| have to tell you that this is a major
driver for what happens in Kansas City, Kansas. It
extremely heart wrenching to say to teachers and to
parents, we're not meeting the needs of the childre
in this building.

We've had to remove principals. We've had
to fire staff. We've had to move staff to differen
buildings and implement new programming. And it's
the right thing to do for kids, but it's extremely
challenging to implement this system.

Q. In your opinion, what action is necessary to
keep schools off the on improvement list or to keep

the district off the corrective action list?
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A. Yes, you know, we talked earlier about
Sumner Academy. And Sumner is ranked the 64th best
high school in the nation. Same kids, same
community. What's different is that these students
have a lower people ratio. They have intensive
support. They have good, strong family structure.
So they're able to be successful there.

So for the schools who are not being
successful, we know what to do. We don't have the

resources to implement that across the board for

every child.

MR. RUPE: Move for the admission
of 75.

MR. CHALMERS: No objection.
Q. Let's go to 47. Take alook at Exhibit 47,

please, and | want to focus on -- well let's
identify -- 47 is another requirement of the State
Board of Education for Kansas law, requirement of t
state board, correct?
A. That's right and this specifically talks
about accreditation, the assessments that we are to
use and the standards or the curriculum that we are
to implement.
MR. RUPE: Move for the admission
of Exhibit 47.

he
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MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs’ Exhibit Number 47 was admitted.)
Q. And what | want to ask you about is that
requirement in subsection that says, the State Boar
of Education shall design and adopt a school
performance accreditation system based upon
improvement and performance that reflects high
academic standards and is measurable.

Do you try to do that in Kansas City,
Kansas?

A. Absolutely. In fact, in our district we've
realized that even meeting the expectations
articulated by the state board, we have only 34
percent of our children going to college, and less
than 11 percent complete. So we have applied for a
waiver from having to administer the state
assessments because we felt like they were not
preparing our kids for their futures.

State board approved our waiver and we sent
that on to the federal government who said yes to
half of that. The half they approved said that we
could use the ACT, that college entrance exam that
saw this morning, as our measurement of success.

So we want to raise our standards to the

we
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point that when those kids walk across that stage,
that they're prepared -- not all kids go to college

but they're prepared if they choose to -- and they'
also prepared for technical careers.

Q. So are you doing that for all your kids?

A. | wish we were doing it for all of our kids,
but I'm anticipating the preliminary results from t
Kansas assessment that we administered this spring,
and we have almost 40 percent of our students who d
not meet those basic standards. So we're not doing
it. We could do it if we could replicate the model

that we have in place at Sumner and some of our oth
schools that have additional resources, but we can'
do that universally at this time.

Q. In terms of the college readiness of the
kids that graduate from a Kansas City, Kansas schoo
If they meet the state standards, are they college
ready?

A. No. There have been studies that show
meeting the state standards in Kansas, across the
state, many of our children find themselves in
remedial college courses. Data that backs that up
looking at the ACT, which is a generally accepted
college entrance examination. Are you college read

And the state average on that test is more

re
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than 21, which is great. In Kansas City, Kansas, o
average is less than 17. To get into a university,
the minimum score is 21, and if your family needs
financial assistance, and most of our families do,
kids have to have a 24 or higher to access those
financial resources.

Q. In terms of what the State requires, is

college readiness part of the requirements?

A. At the current time it is not.
Q. In terms of the --
A. In terms of the standards set forth here.

QPA talks about college readiness, but in terms of

the particular standards reflected here in this

document.

Q. What about the requirements that were shown
on Exhibit 36?

Right. Those seven factors --

Sorry, 39. Yes.

Right.

In terms of those to requirements --

Yes.

o> 0 >0 P

College readiness part of that?
A. They are. | think specifically they're even
referenced to college preparation, but | don't know

you need to --

ur
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Q. For academic achievement --

THE COURT REPORTER: I'm sorry,

Mr. Rupe?

Q. In terms of academic achievement beyond high

school, | think is how it's referred?

A. Yeah, thank you. Right, advanced training
in either academic or vocational fields, the studen

can choose to pursue their life options. That can

imply the language of college and career readiness.

Q. Let me hand you Exhibit 52, because | want
to ask you about a commission that you were on. Wh
is the Kansas Education Commission?

A. Our commission of education and the state
board formed this commission of individuals made up
of public school administrators, university

personnel, and business partners to take a look at
what's called the Blueprint for Change, which is th
federal government's outline for helping our school
move to higher standards. So the committee was
formed to analyze those areas in the federal
government's blueprint and to make recommendations
the commissioner and the state board as to how they
might implement those.

Q. Would this include the standards that we

have been talking about this afternoon?

at
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A. It would include those standards but also
additional standards. For example --

Q. In terms of college readiness?

A. Absolutely, college readiness, uh-huh.
Additional standards also outlined here are the
evaluation systems to judge the effectiveness of
teachers, has to have at least some portion of it
based upon student results, student achievement.
Q. And in terms of Exhibit 52, is that report

of the Kansas Education Commission?

A. Yes, the final report that was completed,
December 2010.
Q. And just out of curiosity, did this go to

the State Board of Education?

A. It did.
Q. Did it go to the Kansas Legislature?
A. It's my understanding that it was also

shared with the Legislature.

Q. Look at page 5 of the publication. Does it
set out the purpose of the commission?

A. Yes, there were five broad areas, and
they're outlined on page 5.

Q. And those areas involved college- and
career-ready students, great teachers and leaders i

every school, equity and opportunity for all
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students, raising the bar, and rewarding excellence

and innovation and continuous improvement?

A. That's right.

MR. RUPE: Move for the admission
of Exhibit 52.

MR. CHALMERS: No objection.

JUDGE THEIS: Did you say, no
objection?

MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs" Exhibit Number 52 was admitted.)

JUDGE FLEMING: When would be an
appropriate time for us to take a recess?

MR. RUPE: Right now is fine.

JUDGE THEIS: Our court reporter
has children and deadlines, so probably we're looki
to quit at 5:00. Is that reasonable?

MR. RUPE: | think that's very
reasonable.

JUDGE THEIS: Okay.

MR. RUPE: It can be on this side
of 5:00 if a break point occurs.

JUDGE THEIS: While you're
breaking, maybe you can think of what you think may

be okay in the morning, too, so we can get regular.

ng
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MR. RUPE: All right.
(A recess was taken.)
JUDGE THEIS: Can we see Counsel up
here?
We don't need a record.
(An off-the-record discussion was held.)
JUDGE THEIS: It's come to our
attention that somebody's operating a recording
device, which would be just like the transmission o f

a TV or radio. If that were true, you would be a

violation of our rules because you haven't got Cour t
approval. So if anyone's doing that, the order is to
cease and desist. And if you're discovered doing i t,

you'll be booted forthwith, okay? We've got one
record here and that's all we need. Thank you.

MR. RUPE: You ready for me to

begin?
JUDGE THEIS: Can't hardly wait.
Q. (By Mr. Rupe) | want to talk about the kids
that -- and we'll cover the achievement tests in yo ur

school district in a minute. But | want to talk
about the kids that fall in that non-proficient
category or the kids that fall in the not meets
standards, and ask you if there are particular

strategies that are used in your district and have
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been used to help move the performance level of tho
kids up?

A. There are strategies. There's not a
strategy that meets the needs of every student. Wh
we spend a lot of time doing is looking at data for
individual students and analyzing what they're
missing, and then we provide direct instruction in
that area.

You'll hear teachers talking about
intervention or Tier Il groups. And they do that
based on what are the set of skills that the given
group of kids are missing, and create plans for
that. Oftentimes, that's re-teaching or teaching i
a different mode. Or frankly, for our kids they
learn best in groups, not necessarily as individual
so they can talk about, grapple with the concept, a
come up with an understanding of it as a group.

So it's all based on the performance data.
And as we look at that -- and we have the opportuni
every Wednesday afternoon to have our students go
home two hours early from school in order for our
teachers to take a look at what's happened
instructionally over the past week, what's working
well for kids, what needs to be re-taught, and wher

can they move forward. And so we analyze and devel

se
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those strategies based on whatever the given set of
skills are to student need, very explicit instructi
around those standards that we've talked so much
about.

Q. What role does a teacher in the classroom
play in terms of moving kids that are not proficien

to proficient or better?

A. The teacher, no matter where you are, no
matter what school system, what community, is the
most important aspect in being able to meet the nee
of the kids. And for kids who you're trying to get

up to par and then move forward and then be
proficient, you have to have the absolute best
teachers in front of them, because they have to kno
how to develop -- bring kids up to the skills they'
missing, and accelerate them so they can be on trac
with their peers.

The research is clear, my experience is
clear, the teacher is the number one most important
factor, the second most important factor is school
leadership, and third is the family structure.

Q. In terms of the teacher, what role does
professional development play in the development of
guality teaching?

A. It's a significant role, and that's why our

on
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board is invested in releasing our students for two
hours every Wednesday, because they know that in
order to meet the needs of kids, you have to have
ongoing and embedded professional learning.

We provide instructional coaches in all of
our schools. We call them teacher leader. And the
job is to team teach and model and develop lesson
plans with teachers so we can try to meet the needs
of all the children.

And we also have regular professional
development that is not a sit and listen to a
lecture, but it's an actual time to try out
instructional approaches and to work on them with
colleagues, and then to try them out in the
classroom, take a look at that data, and then move
forward.

So earlier this morning you heard our
district praised. We're making some extreme moveme
in our performance and we're real proud of that. T
key to that has been professional development. And
other school districts know that we spend a lot of
time and energy investing in that professional
learning. And our teachers become highly recruited
frankly, to go elsewhere so they can help other

children.
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Q. What is the phrase, "extended learning
opportunity,” mean?

A. Well, all children are in school about six
and a half hours a day, and extended learning might
mean that students have a longer school day, they m
come to school on Saturday in order to work on some
skills, or they may be pulled out of a non-critical
content and ordered to focus on reading, math, and
science instruction.

Q. Would such things as mentoring, tutoring,
all-day kindergarten, preschool programs, after
school programs, summer school programs fit in the
category of extended learning?

A. All of those would apply. All of those.
And we have implemented all of those in our distric
all-day kindergarten was put into place even though
we didn't receive additional funding, because we fe
so critical that that was needed for our children.

We have a preschool that has been identified
by the state department as one of the exemplary
schools in the state. It provides opportunities fo
three-, 4-year-old children and kids who are not fi
before September 1st to really provide some rich
experience. And in addition to that, we work very

closely with our community partners who provide
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preschool so they know what kids need to do to be
kindergarten-ready.

Q. In terms of extended learning opportunities,
would you consider that to be a strategy that can b
used to improve student performance?

A. It can be. And we are starting our summer
session tomorrow, as we speak, but we have two
schools that are on different calendars. And what
have found is that kids need to be in school longer
particularly when they're already behind, not meeti
the standards. So these particular schools were
funded with some federal dollars in order for us to
really see if having a longer school year will make
difference. And so far, we're pleased with the
preliminary and early results of those buildings.

Q. Let's talk about some extracurricular
activities such as supports, in terms of
extracurricular activities like speech, debate,

sports, do those serve any purpose in improving
student performance?

A. You know, | talked a little bit earlier this
afternoon about the need to have kids demonstrate
what they know. And there's not better example tha
in those extracurricular activities, fine art, musi

debate, for students to have to put together,

we
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holistically, their learning and to demonstrate it.

| know I'm not telling the Court anything
you don't know about; athletics and those kinds of
team supports are one of the best tools to develop
leadership, tenacity, hard work, and focus. And fo
many of our children, we have 87 percent living in
poverty. If the school district was not providing
those experiences, they would not have access to
them. We see them as essential.

Q. Does it cost more for a school district to
improve the performance of a disadvantaged child?
A. Let's talk about what that means to be
disadvantaged and what it means to be at-risk.
Children who are at-risk, their families have the |
income. They may be living in a single parent
household. They may be living in a household where
there's not a high school graduate. Those kinds of
things.

And in those kind of environments, the
research has found, and our experience has validate
that children come to school two or three years
behind, where their peers come to school from
families like ours that are more well-resourced. S
it does cost more money because we are, from the ve

beginning that a 4-year-old walks into our preschoo
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knowing that those children have not received that
kind of background information and experiences that
they need to be successful.

In the area of language, for example,
typical middle class child comes into kindergarten
knowing 30,000 words. A typical child coming from
poverty background comes in with five to 10,000
words. So they haven't been exposed to the
language. They haven't had the experiences. So it
costs more for us to close those gaps.

Kids can learn. This isn't about, some
children just can't learn. It's about being able t
provide an environment that advances learning in a
way that meets their needs.

Q. Those kids coming from disadvantaged
backgrounds, do things like sports and field trips
serve any purpose?

A. Well, they serve a purpose of showing the
kids how the content applies in the real world. An

as | mentioned earlier, if a school district that h

high numbers of kids living in poverty don't provid
that, they don't get access to that -- | can't tell

you how many kids have told me that they've never
been outside Kansas City, Kansas. They've never be

to the Plaza in Kansas.
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When we bring them to Topeka for events and
they go to the capitol, for example -- they've neve
been outside of their community. So it's essential
for our children, to get them ready for the world s
they can contribute, that we provide those
experiences.

Q. Let's talk about achievement and how
achievement is measured in the Kansas City, Kansas
School District. What sort of achievement tests ar
administered in the district?

A. We've talked about the Kansas assessment,
and we know that that's a requirement. But for us,

it wasn't enough to just wait until the end of the

year to give an assessment to see if the children
were on track in subject areas. And so two years a
we revised our curriculum to include not only the
Kansas standards and those skills that Kansas says
our kids needed to know, but we brought in the ACT
college readiness standards and mapped those all th
way down to, what does a preschooler need to know |
order to be on track for college.

So the minute a child walks in our
preschool, we're trying to think of them as a
college-going student. So we needed tools to

measure, how are we doing. So every four and a hal

go
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weeks, we administer in the areas of reading and ma
in elementary, and in reading, math, science, and
social studies in middle and high school, what we
call a check point assessment.

It's a brief assessment that's administered
to the children over the content that has been taug
that past month. And from there we determine, are
the kids ready to move forward, or if they're not,
what are there skill deficits. And then we put int
place supports, interventions, re-teaching, to meet
those needs.

We also use national assessments. |
mentioned the ACT as one. And we administer a test
of academic progress which is more aligned to the
national standards so we can gauge whether or not o
students are going to be ready to compete with
colleagues from across the United States. All of
those are used in addition to teachers give tests,
guizzes, and check in around whether their child or
children are gaining the knowledge that they have p
forth on a daily basis.

Q. Let's talk about statewide for a second.
The statewide achievement tests that are administer
are the state tests, and then we've heard about NEA

is that correct?

th
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A. NEAP.
Q. And what is NEAP?
A. NEAP is the National Assessment of Education

Progress and it is administered on a random basis t
selected schools. So every year I'm notified what
schools have been selected to participate in that
NEAP assessment, and we administer that.

We don't get the results back as a district,
we don't get the results back as a school, but the
results come as an aggregate to the state to see if
the performance for our state is on track with the
performance of the other 49 states.

Q. | want to focus, if | could, with you on the
statewide achievement test, and then | want to
compare Kansas City, Kansas. See where I'm going?
A. (Nodding head.)

Q. So let me hand you Exhibit 103, Plaintiffs'
Exhibit 103? And is Plaintiffs' 103 the statewide
results for reading for all students, for white

students, for free and reduced lunch students, for
Hispanic students --

A Yes.

Q -- for English language learners --
A. Mm-hmm.
Q

-- and for African Americans, based on the
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Kansas Department of Education publication, Report
Card 2010/2011?
A. That's correct.
MR. RUPE: Move for admission of
Plaintiffs' 103.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs' Exhibit Number 103 was admitted.)
Q. Okay. The first page on the statewide
results shows that 12.2 percent of all students in
the state score below proficient on state
assessments, is that right?
A. That's what it says, yes.
Q. The next page shows that, when it comes to
white students, 8.3 of all Caucasian students score
below proficiency?
A. That's correct.
Q. When it comes to poor students, the

disadvantaged, 19.5 percent score below

proficiency --

A. That's correct.

Q. -- true?

A. Mm-hmm.

Q. The next page shows that 21.6 percent of

Hispanics score below proficiency on the state test
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A. That's true.

Q. The next page shows on English language
learners that 27.8 percent of those kids score belo
proficiency on the state assessment?

A. That's correct.

Q. And it looks like there are 16,801 Hispanic
kids that are below proficiency, and 12,675 ELL kid
below proficiency?

A. Yes.

Q. And then African Americans, 27 percent of
all African American students in the state score

below proficiency on state assessments?

A. That's correct.

Q. Let's move to Exhibit 104. And by the way,
103 was reading assessment, wasn't it?

A. Yes, it was reading.

Q. Okay. Let's go to 104, which is math
assessments. And this the math assessment for the

same year, 2010/2011, according to the report card?

A Yes.

Q. And is this aggregated the same way to race
and poverty?

A. Yes, itis.

MR. RUPE: Okay. Move for the

admission of 104.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

178

MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs’ Exhibit Number 104 was admitted.)
Q. And Exhibit 104, in math shows that 14.6

percent of all students score below proficiency?

A. That's true.

Q. That's close the 70,000 kids in Kansas, is
that right?

A. That's right.

Q. Among the Caucasian kids, on the next page

10.9 percent of all white students score below
proficiency on the state assessments in math, true?

A. That's true.

Q. That's 35,000 kids, right?
A. Yes.
Q. And then, the next slide shows that on math

assessments, according to the state assessment, 22.

percent of the disadvantaged kids score below

proficiency?

A. That's correct.

Q. And that's over 50,000 kids in Kansas?
A. That's correct.

Q. The next slide is 22.6 percent of all

Hispanic students score below proficiency, and that

close to 17,600 kids?
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A. That's true.

Q. And ELL students are 25.2 percent below
proficiency, and that would be close to 11,500 kids

A. That's true.

Q. And on the final slide, 32.6 percent of all
African American, about 11,500 and some, kids score

below proficiency who are African American on state

assessment?
A. That's correct.
Q. | held this chart up in opening statement.

Let me hand you Exhibit 104.
MS. GARNER: 105.
MR. RUPE: I'm sorry, 105.
Q. Does that show the increasing demands by way
of AYP -- and we'll get to it in a little bit -- bu
the cuts in the base over the period of time, 2006
through 20137
A. It does. It shows the level of proficiency
required on state performance in math and the base
aid amounts and the reduction in those.
MR. RUPE: Move for admission of
105.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs' Exhibit Number 105 was admitted.)
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Q. And the call out box here shows in the year
2011, what we've already identified, and that is,
32.6 percent of all the African American students |
the state scored below proficiency?
A. That's correct.
Q. At a time when the resources in terms of the
state base decline?
A. What this shows is that the resources to
support the higher demands are going down, while th
demands continue to escalate.
Q. And then let me hand you Exhibit 106. And
this is kind of a summary of the other graphs, but
this graph from the report card shows the
disaggregated results for all students, white, free
and reduced, Hispanic, ELL, and African American fo
Grade 11 mathematics in 2011, correct?
A. That's correct.

MR. RUPE: Move for the admission
of 106.

MR. CHALMERS: | don't know that
Il have an objection to it, but | haven't done th
math and foundation hasn't been laid so maybe | can

look at it.

JUDGE THEIS: We'll reserve ruling.

You can go ahead with it, Mr. Rupe.
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MR. RUPE: Thank you.
Q. This is from the Kansas State Department of
Education Report Card, correct?
A. That's correct, for 2010/'11.

MR. RUPE: I'm sorry, Your Honor,
did you admit this or --

JUDGE THEIS: Which oneis it,
1037

MR. RUPE: 106.

JUDGE THEIS: No. You can talk
about it, but we're not admitting it, yet.

MR. RUPE: Allright. Thank you,

Your Honor.

Q. Does this diagram, 106, show the achievement
gap?

A. It does. What it shows is for all students

where they're performing. And those five categorie
that we've been talking about, how many are below
standard, how many are proficient, who are performi
exceeding standard and the exemplary category that
we've talked about. And for each of the different
demographic groups, it's broken out: All students,
and here are white students; here are students in
poverty, free and reduced, our Hispanic students;

these are English as a second language learning and

ng
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African American students.
Q. This is for 11th grade math?
A. And 11th grade math. So what is instructed
here is to take a look at these lower bars and to s
who's performing better and if the gap is closing.
You can see, for white students you have 13 percent
who are below standard. If you go over here to you
English as a second language learners, that number
jumps to 38.6 percent below standard.
Q. For African Americans?
A. African Americans, the number is 40.3
percent are not meeting state standards, 11th grade
math.
Q. Is your experience that these kids just will
never be able to do the math?
A. No, that's not my experience. My experience
Is that our instructional approaches and resources
that we're currently using are not meeting their
needs.
Q. And for the Court's information and to make
sure we get that exhibit admitted, the data for tha
exhibit --

MR. RUPE: -- which is?

MS. GARNER: 106.
Q. -- 106 comes directly from the Plaintiffs'

ee
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Exhibit 101. There's the disaggregated data for 11
grade math on page 16?
A. Right. And what I'm being shown right now
Is not a graph, but the actual numbers that make up
the graph. It's the same information.
Q. All right. Let's go to reading -- no, I'm
sorry, let's go to NEAP.

MR. RUPE: Give me Exhibit 85.
Q. I'm going to hand you Exhibit 85 and ask you
if that is a publication from the Kansas State
Department of Education explaining what the Nationa

Assessment of Educational Progress is in Kansas?

A. That's correct, for 2010/'11.
Q. What is The Nation's Report Card?
A. It's a common measuring stick. NEAP, right

now, is the only tool that we have that is used
across all the states in the nation for random
students so we can measure whether or not we are al
moving forward as we need to. In the future, we'll
have the assessment of the Common Core, but right n
NEAP is the only tool that does that.
MR. RUPE: All right. Move for
admission of 85.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.

th
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(Plaintiffs' Exhibit Number 85 was admitted.)
Q. On the second page of Exhibit 85 on the
back, Bates Number 145506, is that a synchronizatio
of the Kansas assessment with the NEAP assessment.
A. Yes, itis, and it talks about what students
apply. So for example, students with disabilities
are English language learners are not part of the
NEAP assessment.
Q. Okay. And let me show you what is marked --
A. Mr. Rupe, if | can correct myself, they are
part of the NEAP. They are included. | misspoke.
Q. And Kansas under NCLB requires all students
to be assessed, and NEAP is voluntary?
A. NEAP is voluntary, except it's required for
Title | funds. So if you are a state that receives
Title | funds or a district, then it's not
voluntary. We are required to participate.
Q. Okay. And | want to show you Plaintiffs'
Exhibit 87 because | want to get an apples to apple
understanding of the Kansas performance categories
and the NEAP achievement levels. And | want to ask
you if Plaintiffs' Exhibit 87 synchronizes the Kans
performance categories with the NEAP achievement
levels?

A. It does synchronize. In Kansas we have five

as
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levels of achievement, and the NEAP they have four.
They've taken the bottom two, the academic warning
and the approaches standards, and called that one
category: Below basic.
Q. And the left-hand column comes from the
Kansas State Department of Education publications?
A Yes.
Q And the right-hand column comes from NEAP?
A. That's correct.
Q Let me hand you Exhibit 82.

MR. RUPE: Is that already
admitted?

MR. ROBB: Yes.

MR. RUPE: Just use mine. Okay.
Thank you. Leave that one up there.
Q. Exhibit 82 sets forth the state reading and
mathematics performance categories, correct?
A. That's correct.

MR. RUPE: Move for admission of
Plaintiffs' 87.

MR. CHALMERS: No objection.

JUDGE THEIS: Admitted.

(Plaintiffs' Exhibit Number 87 was admitted.)

MR. RUPE: Okay. Let's look at

Exhibit 122 and focus on the NEAP scores that are
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disaggregated in 8th grade reading and 8th grade
math. Now, so we're on the same page, the
non-proficient category we talked about would be th
same as the below basic category, is that correct?
A. That's correct.

Q. And under NEAP, all students tested in
reading performed at what level, below basic?

A. The below basic level, all students, there
were 25 -- and it does not indicate on the report.

will assume that's percentages -- yes, percentages
the sample. 25 percent scored below basic.

Q. Okay. And in Kansas, all students sampled

were below basic, 21 percent?

A. 21 percent.

Q. White was 16 percent?

A Yes.

Q. Black, below basic for 8th grade?

A. And reading --

Q. Reading --

A. -- 42 percent below basic.

Q. Hispanic was how far below basic?

A. 34 percent, students were below basic.
Q. Free and reduced lunch, how many were below
basic?

A. Free and reduced was 32 percent.

of
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Q. What about the ELL students in 8th grade
reading?

A. 51 percent were below basic.

Q. The 51 percent of the English limited

learners were below basic in an 8th grade reading

NEAP test?

A. That's correct.
Q. Let's do mathematics for 8th grade.
A. In the below basic category of all students

in the nation, 28 percent were below basic. In
Kansas, all students, that was 20 percent of our ki
were in the below basic category. For African
American students --
Q. Let's do white students first.
A. Okay. White, 14 percent were below basic.
African American is 41 percent were below basic; fr
and reduced lunch students kids from poverty, 32
percent were below basic; and for English limited
learners, 50 percent below basic.
Q. And back up to Hispanic was 35 percent?
JUDGE FLEMING: What's the
significance of the very first one that's not
highlighted?
MR. RUPE: The national, all

student sample?

ds
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JUDGE FLEMING: Was that all
students --

MR. RUPE: Yeah, that's all
students in the nation. Then the next one down is,
Kansas, all students in Kansas. And then it's
disaggregated by subgroup.

THE WITNESS: It's important to
know that that's a sampling --

JUDGE THEIS: You're using aterm |
don't think I've heard, "basic."

MR. RUPE: Below basic, if you look

JUDGE THEIS: Is that the same
thing as below proficiency?

The WITNESS: ltis.

MR. RUPE: This is the syncing
exhibit we just admitted into evidence. Below basi
under the national test, NEAP, syncs with approache
standards in academic warning under the Kansas
performance categories.

JUDGE FLEMING: Okay.

MR. RUPE: This is what has been
called, in the past, non-proficient.

JUDGE THEIS: Okay. Well ...

MR. RUPE: Move for the admission
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of 122.
MR. CHALMERS: No objection.
JUDGE THEIS: Yes or no? No?
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs’ Exhibit Number 122 was admitted.)

Q. Okay. Take a look at Exhibit 86. Is
Exhibit 86 a publication by NEAP?

A. Yes, itis.

Q. And this shows the comparison of state
proficiencies?

A. It's a, yes, mapping of state standard

proficiency standards to the NEAP scales.
Q. What | want to show you is or call your
attention to is page 10 and 11.
MR. CHALMERS: Before you discuss
this exhibit with the witness, | think you probably
ought to lay a foundation for it.
Your Honor, it's a mapping test
done by NEAP to which there's some dispute about it
methodology.
MR. RUPE: Well, I'm sure every
test has a dispute about methodology.
MR. CHALMERS: That's why | asked

you to lay foundation, Counsel.
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Q. (By Mr. Rupe) With regard to the
publication, is it a NEAP publication?

A. It's a NEAP assessment progress, but it also
has the U.S. Department of Ed on here, so | would
assume it's a joint publication.

Q. And does your district, in order to receive

Title | funds, rely on this publication and the NEA

scores?
A. No, we do not.
Q. Okay. Interms of the NEAP, what's the

requirement for your district as to taking NEAP?
A. Every year we're given a list of schools
that will be involved in the sampling and we

administer the assessment to those schools.

Q. Is there any discretion on not taking the
NEAP test?
A. There is not because we are a district that

receives Title | funds so we are required to
administer it.
Q. All right. So in terms of whether or not
you receive the Title | funds, the NEAP testing is
requirement?
A. That's correct.
Q. Okay.
MR. RUPE: Move for the admission
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of 86.
MR. CHALMERS: If | can clarify by
asking the witness some questions?
VOIR DIRE EXAMINATION
BY MR. CHALMERS:

Q. NEAP is an organization, right?
A Yes.
Q. It does more than just does its own basic

standard test it gives, doesn't it?
A. Would you re-frame your question? I'm not
sure | understand.
Q. NEAP's mission and responsibility is to do
more than just administer and set up one assessment
test.
A. I'm not prepared to talk about their
mission. | really don't know what their mission is
Q. NEAP, in this instance, as to this mapping
state proficiency standards, stepped outside of its
testing under its test, and attempted to compare, s
the Missouri standards to the Kansas standards,
didn't it?
A. This is the first time I've seen the report,
so | can't answer your question.

MR. CHALMERS: | don't think the

foundation has been laid, Your Honor.

ay
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DIRECT EXAMINATION

BY MR. RUPE:
Q. Let me just ask you what it shows with
regard to --

MR. RUPE: I'm sorry, was there
something funny?
Q. (By Mr. Rupe) With regard to the document,
Exhibit 86, does it show that the --
MR. CHALMERS: The document's not
in evidence, Your Honor, that's the point. | mean,
if we're going to have a witness who's going to lay
the foundation for it, that's fine; then | can cros
examine them on their methodology. But | can't do
that with a withess who doesn't know anything about
identity --
JUDGE THEIS: The question is, does
that describe the test they administer and is it
consistent with what she does. But apparently, it
has some things in it that she's not familiar with,
S0 better discuss what she's familiar with and let
the rest of it fly.
Q. (By Mr. Rupe) Let me ask, you do you have
knowledge of how Kansas compares to other states in
terms of below basic?

A. | do.
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Q. What is that knowledge?
A. The knowledge is that --
MR. CHALMERS: Wait a second, |
think she's know now calling for and describes some
sort of hearsay, and I'm worried about this being t
mapping study for which is lacking in foundation --
MR. RUPE: The question was --
MR. CHALMERS: -- trying to bootleg
around what may be a lack of foundation on the stud
If you're going to put on the study, they need to |
a foundation for it and let me cross-examine the
methodology of it. That's all I'm requesting.
JUDGE THEIS: The first question
would be what the source of her information about

that comparison is, and then we'll see if it's the

same.
Q. (By Mr. Rupe) What's the source of your
knowledge?

A. The source is just general awareness that --

based on my comment earlier, that Kansas standards

not prepare students for college and career, and th
information has been tied often in the research to

the NEAP performance.

Q. And in terms of Kansas and performance below

basic, where does Kansas fall in the NEAP?
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A. In the lower bottom core tile of
performance.

Q. Is that what's shown on page 10 of
Exhibit 867

MR. CHALMERS: The document is not
in evidence.

MR. RUPE: I'm asking her just if
it's shown on that page --

JUDGE THEIS: Page 10 can come in
and the rest of it couldn't, Mr. Chalmers.

MR. RUPE: | move for the admission
of pages 10 and 11 that show Kansas below basic. A nd
| understand why counsel doesn't want this in, but
it's relevant, as explained by the witness, because
the district relies on this information in order to
prepare kids for college.

MR. CHALMERS: | don't know that he
does understand why | don't want it in.

I'd like the opportunity to cross-
examine on the methodology, Counsel, if you bring
somebody in.

But Your Honor, if we're going to
bring in 10 and 11, I'm sorry to have created this
thing. Wel'll let it in and I'll bring in my witnes S

and explain how it doesn't apply. | withdraw my
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objections to 86.
MR. RUPE: Thank you.
JUDGE FLEMING: 86 is admitted?
MR. RUPE: Yeah --
JUDGE THEIS: 86 is admitted.
(Plaintiffs’ Exhibit Number 86 was admitted.)
Q. Let's go to the achievement test results for
Kansas City, Kansas. | want to hand you
Exhibit 114. And again, we're looking at the Kansa
Department of Education Report Card, and we're
looking specifically at your district.
A. That's correct.
Q. In terms of your district, does Exhibit 114
show the reading assessments for all students, and
then disaggregated among white, poor, ELL, Hispanic

and African American kids?

A. Yes, it does.
Q. Along with the disadvantaged kids?
A Yes.

MR. RUPE: Move for the admission
of 114.
MR. CHALMERS: No objection.
JUDGE THEIS: Admitted.
(Plaintiffs’ Exhibit Number 114 was admitted.)

Q. Let's see where Kansas City, Kansas falls in
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this. It looks like on the first page about 33

percent of all students in the district score below
proficiency on state assessment?

A. In the area of reading, that's correct.

Q. In the area of reading. And then, in the
next reading assessment, 25.9 percent of the white

students fall below proficiency?

A. That's correct.

Q. 35 percent of the poor students fall below
proficiency?

A. That's correct.

Q. And | think in each of those instances the

number of kids represented is shown, but the 35
percent would be about 6,200-and-some kids?

A. 6,225 correct.

Q. Then, 33 percent of all Hispanic students or

2,785 kids fall below proficient?

A. That's true.

Q. ELL kids, 37.6 percent or 2,503 kids are
below proficient?

A. Yes.

Q. 34.7 percent of the African Americans, or

2,661 kids are below proficient --
A. That's true.

Q. -- in reading? And then we go to the math
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assessments, and 31 percent of all students are bel

proficient on math?

A. Right, just over that 31.5 percent are below
proficient.

Q. And then 26.3 of the white kids in the
district are below proficient on the state

assessments?

A Yes.

Q. And that's 766 kids represented in that 26.3
percent?

A Yes.

Q. And then 32.5 percent of all the poor kids
5,781 kids --

A Yes.

Q. -- are below proficient?

A Yes.

Q. Hispanic are 28.7 percent below proficient,
true?

A. Yes, itis.

Q. And ELL students are 30 percent below
proficient?

A Yes.

Q. And 37.1 percent of the African American, or

About 2,845 kids, are below proficient?

A. That's correct.

ow
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Q. And those are the results of the state
assessments in reading and math for Kansas City,
Kansas, USD 5007
A. Right, for the 2010/'11 school year.
Q. Well, going back to the AYP, what resources
will Kansas City, Kansas need to reach those
achievement levels on annual yearly progress that
were set out in Exhibit 74 in mathematics and in
reading with the proficiency levels that we just
discussed?
MR. CHALMERS: Lack of foundation.
JUDGE THEIS: Response.
MR. RUPE: My response is she's the
superintendent of the district, she is the CEO, and

she can tell us what resources are needed, if she

knows.

JUDGE THEIS: Sounds good to me.
To you?

JUDGE BURR: Yeah.

JUDGE THEIS: Let her -- overrule.
A. We obviously are not meeting the needs of

these children in the regular classroom in the
regular program. They need additional tutoring.
They need mentoring. They need an extended year.

They need a longer school day. They need targeted
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intervention around their gaps.

Lower class sizes would be beneficial, as
well, but those are the kinds of things that we hav
found to be very successful. You mentioned Sumner.
| can mention other schools, for example, Emerson
Elementary School who's providing intensive
enrichment long school days for the children, and
tutoring and strong parent involvement pieces. If
had the resources to do that in all of our school,
are confident that we could close this gap and
improve our achievement.

Q. The strategies you've discussed that work in

moving kids from non-proficient to proficient, come

at a cost?
A. Everything has a cost; absolutely it does.
Q. And in terms of the resources available to

the school district today, to meet those increasing
demands, do you have the resources today?
A. We don't.
MR. CHALMERS: For the record, I'd
like to pose the objection, lack of foundation. |
understand the Court's ruling, but I'm just trying
make my record.
JUDGE THEIS: Overruled, because

she said she's -- they're not doing it, so -- and

we

we
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what she needs, it adds up.

A. We have had to cut millions of dollars out
of our funding source in order to respond to the
decrease in the school finance formula. And in tho
millions of dollars, we've had to sacrifice some of

the interventions that we've talked about, or not
being able to implement, in the first place, for

kids.

So if we had the resources, I'm confident we
could improve our results and decrease that 35 to 4
percent of our students not being proficient, but t
reality is, we don't. We had scores that started t
climb when the resources were put into place after
2005; you can see that in our data. And you can al
see that we are beginning to decline because we
haven't been able to sustain those kinds of inputs
for our students.

The bottom line is, not everybody learns the
same way and some children need more time, more
support, more intervention. They can learn the
material, it's just whether or not we're providing
the support in order to get them there.

Q. Let me show you what has been marked as
Plaintiffs' Exhibits 111 and 112. Let's start with
111. Describe what 111 is, please.

se
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A. 111 is, both in graphic form and in numeric,

it is a breakout of our performance on state
assessments in the area of reading for the years 20
through 2011.

Q. What was the purpose for which Exhibit 111
was prepared?

A. The purpose is to show by groups who's doing
well and who's not doing well and to ascertain

whether or not we have a gap in performance. And s
you can see clearly on the graphic side of that, th

we absolutely have a gap in how our students are

doing.

Q. And this is data based on state assessments

for Kansas City, Kansas?

A. That's correct.
Q. And 111 is reading and 112 is math?
A Yes.

MR. RUPE: Move for the admission
of 111 and 112.

MR. CHALMERS: No objection.

JUDGE THEIS: Admitted.

(Plaintiffs’ Exhibit Numbers 111 and 112 were
admitted.)

Q. Okay. So we understand what 111 and 112
show, let's just walk-through 2011 on Exhibit 111.

06

at
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Explain, if you would, each subset.

A. All right.
Q. For example, it says, F&R?
A. Let me back up to the first line that says,

AYP goal. And that's that target that we've been
talking about -- that's established by the state
department -- of the percentage of students who nee
to be proficient or higher. And so for 2011, that
was 86 percent in the area of reading needed to be
reach that goal.

Each of the other categories are what we
call subgroups, or the demographics so F&R stands f
students who qualify for free and reduced lunch. A
you can see, in 2011 we had 8,377 students in that
subgroup who were proficient, roughly 65 percent of
our students.

Right underneath that is the number of
students on paid lunch. The difference there is th
82, almost 83 percent of the students that are not
students from poverty situations scored proficient.
Would you like me to continue?
Q. Yeah, continue on by subgroup.
A. The next group listed is for the English
limited language learners, 62.4 percent were on

target in 2011, and that translates to 3,205

or
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students. The next category is disabled children;
42.3 percent met the target, or 1,502 children.

The next group is based on race, so we have
our white students first, 74.1 percent met
expectations, while African Americans, 65.3 percent
were at or above proficiency in 2011 in the area of
reading. Now, this is all grade levels.

The next group, the Asian students. 60
percent of our Asian students were on target or wer
proficient or above; that's 371 students. Hispanic
students, 67 percent of our Hispanic students met t
target, or 3,918. Next categories are gender. Our
male students, 64 percent were at or above standard
or 4,815 of our young men, and for our female, 70
percent were on target, or 4,683 kids.

So for a school district last year, total of
67 percent of kids who are at or above standard 9,0

of our 20,000 children who took the assessment.

Q. Then, the same information is shown on
reading?

A. That was reading. The same information on
math?

Q. On math, I'm sorry. That's in 1127?

A. That's correct.

Q. | want to ask you about something in that

he
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you mentioned resources available. And we admitted
Exhibit 105. Just so I'm on track in terms of the

cuts you've described, following that Montoy decisi

in 2006, 2007, 2008, did the Kansas City, Kansas
School District receive additional funding?

A. We did.

Q. In terms of the performance during that
period of time, if you look at the performance for

the same years in Exhibit 112, and Exhibit 111, is
accurate that the performance scores for those kids
finishing above proficiency increased during the
years you received additional funding?

A. That's correct. You can see, particularly
in these graphic representations, that our
performance went up at the same time that the
resources were available and went up. You can also
see a slight slowing of that progress when the

resources began to decline.

Q. Which was in two-thousand --
A. 20009.
Q. -- nine.

JUDGE THEIS: What's the chart
number again, Mr. Rupe, just to remind me?

MR. RUPE: The chart is Plaintiffs'
Exhibit 105, and | compared it then with Plaintiffs

on
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111 and 112. And again, all these large exhibits a
in the front of your notebooks.
Q. Take a look at Plaintiffs' Exhibit 113,
please. What is MAP?
A. MAP is a nationally normed assessment called
the Measures of Academic Progress. It's developed
a group called NWEA, Northeast Education Assortium
(sic). We administer MAP to our grade levels to se
how we're comparing on a national level. Our
students, performing as you would expect nationally
MR. RUPE: Move for the admission
of 113 and 111 and 112.

MR. CHALMERS: I'mlost. 111, 112.

MR. ROBB: 11 and 12 are already
in. 13is --

MR. RUPE: It's just 113.

MR. CHALMERS: And of --

MR. RUPE: 113.

MR. CHALMERS: No objection.

JUDGE THEIS: It's admitted.
(Plaintiffs’ Exhibit Number 113 was admitted.)

Q. Okay. Walk us through Exhibit 113. What
does that show?
A. It's important to keep in mind that the 50th

percentile on the test is considered on grade level

re




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

206

on track. What does that mean? If you have 100
individuals lined up, it's right in the middle, the

50th or higher, that you want to have your students
performing.

So the assessment shows that performance for
years 2007 through 2011, and breaks out by those sa
subgroups that we've talked about on the Kansas
assessment. The top part of the particular exhibit
speaks to reading, and bottom part to math.

Would you like me to go through those

numbers?
Q. Yes, please do.
A. In 2011, for our students receiving free or

reduced lunch or poverty kids, we had 37.5 percent
our students who were at the 50th percentile on gra
level or above. That was 6,490 students. For
students on paid lunch, it was 60 percent who met
that standard, or 749 children. For English limite
learners, 34.8 percent or 2,964 students. For
children with disabilities, 11.2 percent were able
meet that standard, being on grade level or higher,
or 887 children.

The next grouping is of ethnicity. Our
white children, in the area of reading, we had 49.4

percent of our children who were at grade level as

me
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compared to our black students, 39 percent, and our
Asian students, 25 percent.

And our Hispanic students 38.8, almost 39
percent, were on grade level, according to this
assessment. For our young men we had 35.8 percent
who were on track, and for our young women, there
were 44 percent who were on grade level. So our
district total is that we had just under 40 percent
of our children who were able to meet grade level
expectations on the MAP assessment in reading.

Q. And then let's do it for math.

A. All right. The area of math, our free and
reduced lunch we had 40.7 percent of our students w
were at standard or above. For our paid lunch
students, that was almost 63 percent of those stude
or 742 individuals.

Our English limited students, there were
40.5 percent who met that expectation in math. And
for kids with disabilities, it was 13.3 percent or
873 students. For our white students, we had 54.3
percent that were at standard or above, which was
1,063 students. For our African American students
that was under 40 percent, 39.6, or 2,506 students.
For Asian, it was 33.8 percent. And for Hispanic,

had almost 43 percent of our students on track, or

ho

nt

we




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE 208

3,178 students.
In the area of math, our young men 41.8

percent met that standard of being on grade level o r
above, while our young women, 44.3 percent met the
expectation. For a district total of 43 percent on
grade level, according to the MAP assessment in mat h.
And we tested just over 7,000 students in the area of
math in past year and 7,200 in reading.
Q. So basically, 40 percent of the kids in
reading and 43 percent of the kids in math were on
grade level in your district?
A. Right on grade level or above, leaving the
rest to be not on grade level, below grade level, o r
not meeting expectations.

MR. RUPE: Your Honor, we're going
to switch to graduation and dropout rates and talk
about resources and then be done, but it's not goin g
to happen in 11 minutes. This is probably a good
place to break for the evening in order to make the
accommodations we need to make.

JUDGE THEIS: Fine. Is 9:00 okay
with you, in the morning?

MR. RUPE: That's fine with me.

JUDGE THEIS: All right. Everyone

have a nice evening. We'll see you tomorrow.
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(Thereupon, the proceedings were

adjourned to June 5, 2012, at 9:00 a.m.)
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(Plaintiffs’ Exhibit Numbers 1
through 416 and Defendant's Exhibit Numbers 1001
through 1227 were admitted by stipulation of the
parties on page 216.)

(For a complete list of exhibits,
please refer to the 10-C-1569 Court Trial Index to
Exhibits.)
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PROCEEDINGS
JUDGE THEIS: You can be seated,

thank you.

MR. CHALMERS: Your Honor, before
we put the witness back on, | just want to alert yo u
to something that is coming up, and that is, tomorr ow

there is a witness, Mary Stewart, who's been listed ,
or at least Mr. Rupe has provided a list of people he
anticipates calling whao's not, in our opinion,
properly identified. And | thought maybe we ought to
take that up sometime today so we don't have her
traveling here --

MR. RUPE: He handed me a motion
yesterday, and I'm trying to get it electronically
from him so we can have a look at it and have
somebody in the office back home respond to it.

He's trying to strike, like, ten or
11 of our witnesses. The good news is, Your Honor,
all these exhibits that he introduced for the first
time yesterday, the demonstrative exhibits, we have
reached an agreement. We're going to let him get a |
those in and we're going to admit all the exhibits.
So we have accommodated him on his last-minute
demonstrative --

MR. CHALMERS: If you want to take
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those out, Alan, | thought you were the one that
wanted them.

MR. RUPE: No. | said, if you want
to admit all the exhibits, | think that's a great
idea, moves things along. But I'm going to get som e
credit for it because we've got some witnesses comi ng
in here that are en route right now, and he's known
about them for some time. And if he wants argue th at
before tomorrow, that's fine. I'm not prepared to
argue it right now because | haven't responded to h IS
motion that | got yesterday.

MR. CHALMERS: | don't mind --

JUDGE THEIS: When's the first one
hit the deck, though?

MR. CHALMERS: Pardon?

JUDGE THEIS: When's the first one
scheduled to hit the deck?

MR. CHALMERS: | think tomorrow is
the first one.

JUDGE THEIS: We'll do it sometime
when we're through today.

MR. CHALMERS: This is the issue |
raised in the pretrial --

MR. RUPE: But we --

JUDGE THEIS: When we're all rested
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and ready.

MR. RUPE: We have reached an
agreement, all the exhibits on both sides are
admitted. Neither side is obviously saying they ar
accurate and true, and we intend to challenge every
one of them. For example, they've got, | think,
information from Lindsborg School District and one
other -- demonstrative exhibits, but we'll make
comment on that as we go.

JUDGE FLEMING: Does that include
the couple exhibits that you introduced yesterday
that were not admitted?

MR. RUPE: It includes everything,
SO --

JUDGE THEIS: And that's a
stipulation?

MR. CHALMERS: Yeah, we're trying
to speed things along; let all the exhibits come in
We have notebooks of them. What we anticipated we
would do is, as the trial went along and there was
need to look at it, we would provide you a copy. A
then we can provide the notebooks to each one of yo
but we also will provide you a flash disc that has
electronic copy of the exhibits. Might be easier t

get to them that way, however you choose, but you'l
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have that at the end, what our thought process is.

JUDGE BURR: Did you also agree on
who has to physically move them?

MR. RUPE: We both agree it's
somebody else.

JUDGE THEIS: That was keeping my
attention yesterday. Maybe | better call my
administrative assistant and get her now.

(Plaintiffs’ Exhibit Numbers 1
through 416 and Defendant's Exhibit Numbers 1001
through 1227 were admitted.)

MR. RUPE: Are we ready to proceed
with the witness?

JUDGE THEIS: We are.

MR. RUPE: Okay.

CYNTHIA LANE, having been

previously sworn was examined and testified as

follows:
DIRECT EXAMINATION (CONT.)
BY MR. RUPE:
Q. Do you have a school in Kansas City, Kansas
USD 500 called Emerson?
A. | do.
Q. I'd like you to tell the Court -- is that a

grade school?
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A. It's an elementary school.

Q. I'd like you to tell the Court the history

of Emerson Elementary.

A. I'd be glad to. Emerson Elementary School
is a small neighborhood school and in the part of t
community that's referred to as Argentine. And it

has a rich history of very much a community center.
Unfortunately, part of its history was that three

years ago it was declared the lowest performing
elementary school in the State of Kansas.

You may be aware that federal department of
education requires that our state department rank
order all schools based on their performance on sta
assessment, and Emerson Elementary was at the very
bottom of performance; extremely discouraging and
heart wrenching to know that we had fewer than 30
percent of the children in that building who were
able to meet standard.

The demographic make-up of Emerson, at that
time, and continues to be about 50 percent African
American and about 48 percent Hispanic, so high
minority, very few Caucasian children in the school
But we implemented some very extreme interventions,
if you will, that were funded by a federal School

Improvement Grant. We were really fortunate that
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with this bad news came resources.

And very pleased to be able to tell you that
they have increased their performance on both the
reading and math state assessment to have more than
85 percent of their children meeting or exceeding
expectations just in the last three years. It's a
remarkable story.

Two weeks ago, the assistant secretary of
education, Jason Snyder, visited Emerson because he
had seen their results. And he came to see what
we're doing there and to hold that up to the nation
of what needs to be done to help kids succeed,
particularly kids that come from minority
backgrounds.

So we're real proud of Emerson and it's a
success story. And we're looking at that now, the
model that they used there, to try to replicate tha
in some of our other elementary schools that are ve
challenged.

Q. Let's talk about how that turnaround
occurred. What were the strategies that were
implemented at Emerson that caused the increase in
performance?

A. Well, the first thing we did was sit down

and have a conversation with every employee that wa
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assigned to the building. And part of the
conversation was to really determine whether or not
they believe that children, regardless of their
background and their poverty situation, could learn
at high levels of expectation. And to be honest wi
you, about 50 percent of them did not believe that
the children that were attending that school could
truly perform and meet the high expectations met by
our state and by the district.

So we removed the principal and we replaced
50 percent of the staff -- it's a small building so
eight to 12 teachers, a principal and a secretary -
and began providing that group of individuals
intensive professional development, particularly in
the areas of literacy. We found that the staff
really didn't understand how to teach children to
read and write and to do that in a way that kids
could express what they knew effectively. So we
provided intense training.

We put in place a parent liaison who spent
the first year of school having porch visits, going
to each family's home to try to fully engage the
family in what was happening there. We've extended
their school year and their school day. Children

come to school at eight and stay until seven in the
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evening, and we provide intensive literacy and math
instruction as part of their after-school program,
well as enrichment kinds of things.

We implemented what we call a bookbag
program, so every week children take backpacks full
of books home, because we want parents to have a
meaningful way of helping their children improve.
those are some of the things we have done.

Another thing | might mention is strong
partnership with some community agencies to help
families meet needs, help them pay utility bills,
help them access resources for food. And in some
cases, we make connections with their parents in
terms of employment opportunities.
Q. The strategies that you've identified, did
those come with a cost?
A. It came with a significant cost. Emerson
receives, in that grant, the initial year was
$2 million in additional resources, and for a schoo
that has 180 children, that was significant. And
that amount has declined over the last -- last year
was about 1.2 million, | believe, and next year wil
be slightly under a million dollars.

So the next challenge for us will be, now

that we know what we know, we know what the childre
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need in order to be successful and how to engage
families, how will we sustain those resources.

Q. And $2 million grant came from what source?
A. Came from the federal School Improvement
Grant under -- the department of Title | -- or Titl

Q. Was there any additional state funding that
was supplied to Emerson three years ago that affect
the turnaround?

A. No. No additional state money; only the
federal grant.

Q. And with that federal grant you were able to
turn that school around to take it off the bottom o

the list of elementary schools in the State of

Kansas?

A. That's right. Their performance is now
very, very strong and very competitive.

Q. What did the school district do in order to
get the grant, this $2 million grant, three years

ago?

A. It was a competitive grant process. Our
partners at the state department notified us that t
school was eligible. The first thing we had to do

was sit down and have real conversations about why

it we're not meeting needs of these kids -- they ca

that root cause analysis, what's in the way -- and
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craft a plan using actual student performance data,
here's what we know now and here's what we expect,
and submitted that application. And we're pleased
that it was funded.

Q. In your opinion, did the additional
resources that were provided through the federal
grant have anything to do with the turnaround?

A. It had everything do with the turnaround
because without that, we wouldn't have been able to
purchase the -- we have a lot of technology now the
children are using and are learning.

We wouldn't have been able to do the
professional development to help teachers learn how
to teach literacy, in particular. We wouldn't be
able to provide that extended day for them. We
wouldn't be providing a summer session for the
children who need it. None of those resources woul
be available.

Q. And what do the test scores at Emerson look
like today?

A. Reading is at 85 percent of the children
meeting or exceeding standards and math is just und
that at 83 percent, keeping in mind that they were

the 30s just three or four years ago.

Q. Let's talk a little bit about graduation
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rates, if we could. | want to hand you Exhibit 101
And Plaintiffs' Exhibit 101 is the Kansas State
Department of Education Report Card 2010/2011 that
we've referred to before. And the first page is fo

the entire state, is that correct?

A. That's correct.

Q. And the part | want to look at, we covered
this yesterday, but did not cover, and | want to

focus on, the four-year adjusted cohort graduation
rate. First, advise the Court what that is, please

A. | believe it was last school year the nation
implemented a consistent graduation rate. How do y
calculate that? Prior to that, every state did it

their own way.

So this change that was put into place
allowed us to look at the four-year cohort, meaning
the groups of children that start in high school in
9th grade and moved forward together to graduation
that's a cohort -- and were those children able to
meet the expectations of the state and the district
and graduate on time in four years. And that was a
change.

The change requires that we are accountable
for every student who enters the high school, meani

that if you have kids that move in and out of your

ou

ng




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

224

school, you need to be able to validate where they
went. Did they re-enroll in another school in the
state, somewhere else in the United States, or did
they leave the country and enter a school? And unt
you validate that they have re-enrolled, they're
considered to remain part of your cohort for
graduation.

So if you can't track those children, then
they're considered non-graduates. The goal of the
four-year adjusted cohort graduation rate is to
determine how many students are graduating from our
high school in the State of Kansas and elsewhere
across the nation in four years.

Q. At least when | got into this | thought it
would be pretty easy to figure out what graduation
rate was because you count the people that graduate
and then count the people in the class. But explai
to the Judges, that those folks that don't drop out
may not necessarily graduate?

A. Right. There's a difference between a
dropout and a non-graduate. A dropout is a person
who has officially said, I'm withdrawing, | have no
more interest in attending school. And there's a
process that we're required to follow that document

that.
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That's different than a person who is a
non-graduate. You could be labeled a non-graduate
you are not successful in completing the requiremen
in four or five years. After that, if it takes you
longer than that period and you still receive your
diploma, you're still counted against the school as
non-graduate because you didn't graduate in the tim
frame that we've given students to do that.

Q. So in terms of the graduation rate, and
we'll get through that in just a minute, but if the
graduation rate for a disaggregated group may be,
say, 70 percent, that doesn't necessarily mean the
dropout rate is going to be 30 percent?

A. That's right. And in fact, our dropout
rate, | believe, is somewhere around 6 percent
because we have fewer than -- no, 6 percent or fewe
kids who actually officially withdraw. But our
graduation rate in Kansas City, Kansas in this new
formula went from 75 percent down to just under 60
percent because we have students who are taking mor
than four or five years to graduate from high schoo
Q. Okay. Let's now look at Exhibit 101 that
you have in front of you. And let's talk about wha
the four-year adjusted cohort graduation rate for t

state is. First of all, what is it in 2010,
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statewide?
A. The four-year cohort graduation rate
statewide is 80.7 percent.
Q. Walk down the disaggregated graduation rates
on the four-year adjusted cohort rate.
A. For students who come from poverty
backgrounds, free and reduced lunch, it's 70.1
percent. Students with disabilities, the state
average is 68.7 percent graduate in four years.
Students who are English limited learners 66.8
percent.

Our African American students, 66.2 percent.
Four Hispanics, 70.3 percent. For our Caucasian or
white students, 84.5 percent. Asian students, 86.7
percent. And in the state we have a few American
Indian or Alaskan natives, that is a 68.5 percent
graduation rate. Native Hawaiian or Pacific
Islander, 72 percent, and then multi-racial is list
at 72.2 percent.
Q. So we're clear, that means that percentage
of that disaggregated group actually graduated from
high school in four years?
A. In four years, that's the key.
Q. Now, let's do the same for the five-year

adjusted cohort graduation rate. This would be fol
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that took five years to graduate?

A. And let me talk about the reason for that.
The rationale is, okay, so some students don't make
it to that finish line in four years. So the proce
allows that we can then look at five-year cohorts,
students that graduate within five years. And
whichever one benefits the school or the school
district is the one that can be counted in terms of
adequate yearly progress, on those QPA indicators w
talked about yesterday. So on the five-year
graduation cohort, the state average is 75.2 percen
Q. Then disaggregated by subgroup, if you
would, please?

A. Sure. Free and reduced lunch, 63.3
percent. Students with disabilities, 65.6. ELL
students, 62.2. African American, 60.5. Hispanic,
62.1. White, 81.1. Asian, 79.7. American Indian
Alaskan Native, 63.3. Native Hawaiian or Pacific
Islander, 80.8. And multi-racial, 37.6.

Q. Okay. Then, if we look at the chart here on
Exhibit 133, let's follow along -- and this is for
collective years 2008 to '11, 2007 and '11. The
four-year and five-year adjusted cohort graduation
rates in the ending years, 2010/2011, all students

four-year 83 percent, and five-year, 82.1 percent,
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correct?
A. That's correct.
Q. So doing the math, 17 percent of all

students did not graduate in four years and about 1
percent of all students did not graduate in five?

A. Right. And keep in mind, that doesn't mean
they didn't complete at some point, but they didn't

do it in this time frame.

Q. Okay. And then, on the students with
disabilities, it's a 73 percent rate; so 26.4 did n
graduate, 71.8 percent in the five-year, meaning 28
did not graduate?

A. That's correct.

Q. Free and reduced lunch is 73.2 percent, 26.8
percent not graduating; five years, 72.2 percent,

27.8 percent not graduated?

A. That's correct.

Q. Let's drop down to free and reduced -- I'm
sorry, Hispanic is 73 percent, roughly 27 percent
didn't graduate. 72 percent in five-year, which is
about 27 percent did not graduate?

A. That's correct.

Q. White kids, 13.9 percent did not graduate
and 14.5 percent in five years?

A. Did not graduate within that time frame.
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Q. Right.

A. That's important, because they likely
completed. Our dropout rate in Kansas, | don't hav

it in front of me, but it's not significant.

Q. Let's cover African American, which is 72.4
percent, meaning 27.6 percent of the African Americ

kids in Kansas did not graduate in four years?

A. That's correct.

Q. And 31 percent did not graduate in five
years?

A. That's right.

Q. Now, we looked at and are going to spend

some time on achievement data in this trial. And
with regard to the achievement data, is it fair to
say that the kids that drop out are not included in
the achievement tests?
A. Well, if you drop out, you're not there to
take the assessment, so that would be a fair
assumption.
Q. Okay. I'm going to stop moving for the
admission of exhibits since they're all in.

JUDGE THEIS: Right.

MR. RUPE: | may, out of force of
habit do it, but I'll catch myself if | do.
Q. Take a look at Exhibit 110, please. What |

an
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want to focus on in 110 is -- what is Exhibit 1107

A. 110 is the report card for the 2010/2011
school year for the Kansas City, Kansas Public Scho
District.

Q. So we've been looking at statewide data.

Now we're drilling down on your district, Kansas

City, Kansas?

A Yes.

Q. Let's do the explanation of the four-year
adjusted cohort graduation rate for the entire

district. What is that?

A. The percentage is 59.7 percent of our
students graduate in four years.

Q. Compared to the statewide number which was
80.7 percent?

A. That's correct.

Q. Okay. Now let's talk about your free and
reduced lunch. What percentage of kids in free and
reduced lunch graduate in four years?

A. Percentage of our free and reduced lunch

students meeting that expectation is 59.4 percent.

Q. And statewide, it's over 70 percent?

A 70.1.

Q. What about students with disabilities?
A 52.8 percent of our students graduate in

ol
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four years.

Q. And the state average?

A. 68.7.

Q. ELL students?

A. 48.6. The state average is 66.8.

Q. African American?

A. 65.8 and the state average 66.2.

Q. Hispanic?

A. 51 -- excuse me, 55.1 percent compared to

70.3 percent.

Q. And Asian?

A. Asian would be 71.7 percent as compared to
86.7.

Q. Okay. | skipped over white.

A. Our white students, 51.3 percent as compared
to 84.5.

Q. 84.5 percent of the white kids in the state

graduate in four years, and it's 51 percent in KCK?

A. That's right.

Q. Let's go to the five-year adjusted cohort
rate, the district number is what?

A. It's kind of hard to say this out loud, but

our district number is 48.3 percent.

Q. Less than half?

A. Less than half graduate within five years.
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Q. The state number is what?

A 75.2.

Q. The free and reduced lunch number,
comparison?

A. 50.2 percent of our students graduate in a

five-year cohort as compared to 63.3.

Q. And students with disabilities?

A. 43 percent graduate from our district in
five years as compared to 65.6.

Q. Hang on. The English limited learning

students, what's the comparison?

A. 34.7 percent.

Q. Of those kids. Or --

A. Of our kids graduate?

Q. What is the state number?

A. 62.2 percent.

Q. Let's go to African Americans. What's the
number?

A. 53.4 percent as for the district as compared

to 60.5 percent for the state.

Q. Hispanic?

A. 46.9 percent for the district, 62.1 percent
for the state.

Q. And white?

A. 43.9 percent for the district as compared to
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81.1 percent.

Q. | think we covered this yesterday, but with
regard to the kids that do not graduate, in your
opinion from where you sit, are there strategies th
could keep those kids in school to graduate?

A. There are strategies and some of the kids
remain in school; that's important to know that.

They just don't complete the requirements in the
given time that we set forth.

So we have found that, prior to entering
high school, we have to provide our students with
some deep understanding of the expectations of maki
grades and completing work. That's kind of
foundational, because all the way through elementar
school and to middle school, regardless of your
performance, you know, you're encouraged and you're
moved through the curriculum, and supported and giv
multiple opportunities.

But | like to talk to our kids about, you're
in the big leagues now when you're in high school
because you have to perform at certain levels in
order to pass and move forward. So having that bas
understanding is critical.

We also know it's important to implement

strategies where students are in small -- we calll
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them small learning communities. And what that mea
is that they develop deep relationships with sets o
teachers who get to them know them well. They know
them not only from their classroom perspective, but
what are the challenges in the home? What are the
circumstances that the child is facing? We have
1,200 of our kids who are homeless. So knowing tha
about a child helps you how to figure out how to pl
instructionally for what to do.

So having that deep relationship. Plugging
the gap in terms of those resources that students
need on the social side of them as human beings. D
they need resources at home? Why is it that they'r
not, maybe, attending regularly? That kind of
thing.

So the teachers then begin to really get to
know their kids as learners. They develop lesson
plans together. They provide opportunities for
students to get additional assistance and help. We
extend the day for our high school and middle schoo
students as well. And it's not infrequent for high
school students to have opportunities on Saturday t
come in for additional support.

So those same kinds of strategies that you

heard us talk about for elementary school are
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relevant in high school. And wherever possible,
students who are struggling, we try to put them in
smaller classes that have a smaller pupil/teacher
ratio whenever possible.

JUDGE THEIS: Mr. Rupe, the way you
asked your last question, I'm confused. Does the
grad rate include the dropouts or not?

MR. RUPE: The graduation rate does
not include the dropouts.

THE WITNESS: The graduation rate
looks at, how many students graduate in four years,
or does it take them five years?

JUDGE THEIS: Once they are still
there?

THE WITNESS: You could be
attending but just not have completed and you're
considered a non-graduate.

MR. RUPE: So if it takes you six
years, for example, to get through high school,
you're not going to be shown in the dropout numbers :
you're not going to be shown in the four-year cohor t
graduation rate number or in the five-year number,
you just disappear.

JUDGE THEIS: But | was talking

about the ones that left school, go to work, for
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example. Those aren'tincluded in the grad rates,
you're talking the --

THE WITNESS: They would not be
included in graduates. They would be included in

dropout if they follow the official dropout

process --
JUDGE THEIS: They're --
THE WITNESS: Or if we can
THE COURT REPORTER: I'm sorry, one
at a time.

JUDGE THEIS: They're excised from
what you're talking about now, the dropouts are?

THE WITNESS: It's the different
way of calculating, right. They are not a graduate :
but they could be a non-graduate because they didn' t
graduate in the time frame. But they wouldn't be
counted as a dropout unless they officially withdre W,
or we lost track of them and could not validate tha t
they were in school anywhere. So you have to work
through all of those nuances.

For the graduation rate the
simplest way that | like to think about it, if the
students don't complete the race in the time that w e
give them, four years, or let's give some a little

more, five years, then they're considered a
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non-graduate. Even if in year six they get their
diploma, they're considered a non-graduate.
MR. RUPE: And the dropouts are not
included in either the four-year or five-year or th
numbers that disappear.
JUDGE THEIS: Verified dropouts.
MR. RUPE: Right.
THE WITNESS: Did | answer your
guestion?
JUDGE THEIS: We'll see.
THE WITNESS: Okay.
Q. (By Mr. Rupe) Do they have other strategies
like -- this shows when | was in school -- like a
truancy officer?
A. Thank you. Yes, we do. We have a truancy
officer and a truancy program that we provide in th
district. We also have school resource officers in
every one of our high schools. And we have a
mentoring program that we've developed in
relationship with our police department who work wi
particularly young African American males, because
that's the group that we're most challenged with, t
try to make sure they stay engaged in school.
Q. In terms of those strategies, so there's no

misunderstanding, do those strategies cost money?
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A. Everything costs money. As you know,
there's nothing in life that's truly free. So yes,
that costs money. And we use our federal dollars t
provide a lot of these kinds of supports. It's
drug -- Safe and Drug-Free Schools money, in
particular, that help support the truancy officer a
the SRO program.
Q. And this probably goes without saying but
before we go to the next exhibit, would you explain
to the Court the value of an education?
A. The value of an education. You know, |
imagine that you've heard or used the expression, a
lot of things can be taken away from you in life bu
not your education.

It's critical. The research that's
currently been done shows the difference in long-te
life satisfaction and economics based on whether or
not you graduated from high school, finished high
school, or completed an advanced degree or technica
certificate. And the earning power is 98 percent
difference between someone who has a higher degree
certificate versus someone who has not completed hi
school.

So if you think about that, over time that's

a significant impact on the quality of life that we
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provide individuals based on their educational
achievement.

Q. And is there a value to our state in terms
of an educated work force?

A. One of the number one economic drivers in
this state, if you think about it this way, in orde

to reduce this poverty that is present in Kansas

City, Kansas and other communities, the only tool
that we have to really eliminate that is to educate
and train our citizens. And so it's vital. If we

fail to do that, then we can expect to have more an
more folks on assistance because they can't take ca
of themselves.

Q. Let's look at Exhibit 135, if you would.
And | want to try to focus a little bit on the

dropout rate and the graduation rate, and ask you t
address to the Court what Exhibit 135 is.

A. This exhibit is a listing of all the schools
in Kansas. It provides their USD number and the
official name of the district for the 2011 school

year and it provides the dropout rate side by side
with the graduation rate for each of the districts.

Q. Okay. And it's in numerical order by school
district?

A. By the school district, USD number.

re
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Q. 101 is Erie and 512, the last district with

a number is Shawnee Mission?

A. That's correct.

Q. Then, look up from Shawnee Mission from 512

to 500, and that's KCK. And explain to the Court
what the graduation rate is; first, what that is an

then the number of it. And then do the same for

the -- | said graduation rate. Do dropout rate fir

and then graduation rate.

A. All right. This report is for 2011 school
year. And our dropout rate is listed as 3.23

percent. Our graduation rate 62.9 percent. So don
try to make those numbers match, because they don't
They're truly separate calculations.

Q. This is what | asked earlier, you would
think if your graduation rate was 63 percent, the
dropout rate would be 30 percent, but it's not?

A. It's not, because many of those students do
complete, but they don't complete in the time frame

that's been allotted.

Q. If they don't officially dropout, they are
just gone?
A. Well, they could be gone. And if we can't

determine where they are, they could be counted in

this dropout rate. So that's important to know.
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What does that look like? We have to --
first of all, we hope that the family comes in and
tells us, we're withdrawing. That is the hope
because many of our families don't. They frankly
don't even think about that. They need to move.
They need to leave; they do.

So based on our relationship with that
child, we try to track them down. Do we get a call
for records from another school? That's great if w
do. Then we can say they're attending, and they
wouldn't be counted as a non-graduate. If we don't
get a call for records, then we make phone calls to
try to determine if anyone knows where this child
went or where the family went, and sometimes that's
successful and sometimes it's not. We have many
immigrant families and many of them return to Mexic
for periods of time and we weren't able to find out
where they are.

So the key thing is trying to track them
down. If we find that they're attending school
somewhere, then they are not counted as a
non-graduate in our district. If we can't locate
them, then they're a non-graduate. And if they're
not located over time, then they become a dropout.

Q. Okay. And if they graduate in six, seven,
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eight years, they weren't included either of these

numbers?
A. That's correct.
Q. Let's look at 161. And thisis a

statistical profile from the Kansas Department of
Corrections, Fiscal Year 2010, offender population.

And | want to call your attention to page 12,

Figure 11.
A. All right. I'm with you, | think.
Q. Does this show among the inmate population

that 44.3 percent did not graduate from high school
A. It does. It lists for grades zero through

11, 44.3 percent as the education level of the

inmates.

Q. What was the percentage that obtained a GED?
A. 32 percent obtained a GED.

Q. And what was the percentage that graduated

from high school or had post high school education?
A. 15.8 percent graduated from high school, and
for post high school, 7.9 percent of the population
attained post high school work.
Q. Are these numbers instructive to you in --
anyhow on the value of an education?

MR. CHALMERS: Objection. Calls

for speculation. Lack of foundation. Sorry, Il
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stand up.
JUDGE THEIS: What do you think,
Bob?
JUDGE FLEMING: | agree.
MR. RUPE: Sustained? Overruled?
JUDGE THEIS: Overruled -- or
sustained.
MR. RUPE: Sustained. Okay.
Q. (By Mr. Rupe) In terms of Kansas City,

Kansas and offender population, explain to the Cour
what your knowledge is.
A. Well, we actually run the school in our
juvenile detention center. And what these numbers
would say to me is how critical that program is. W
have teachers and a principal that are housed at ou
facility who are in close contact with our schools.
Because, even though a student may have made
a bad choice and created a situation for themselves
that requires legal intervention, we know how
important it is to provide them that education so
when they're out of that situation, they can move
forward in their life. So these numbers are
informative to me to make sure we can continue to
provide that resource to those young people that ar

incarcerated.
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Q. Let's go back in time to immediately before
the influx of money you described yesterday in
2005/2006 as a result of a case that was pending
before the Kansas Supreme Court. | want to go back
before then. And what I'm going to do is examine
what the situation was at that time, and then, what
it is today as bookends, okay? And then we'll cove
in the in between, as well.
Explain to the Court what the status of the
financial condition of the Kansas City, Kansas
district was prior to 2005/'06.
A. Prior to that | was working as the director
of special education for the school district and wa
involved with the superintendent's management team
that time. And the district was struggling. We we
implementing a reform that we call First Things
First, which is the way we learned about grouping
kids and teachers in relationship to each other, an
those teachers and students stay together over time
So at the high school, you'd have the same
set of kids on your team for four years. And we
found that was helping. You can begin to see that
our performance was improving. We started that wor
back in 1996 when only 3 percent of our kids were

passing the state math test; 3 percent. And just
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under 12 percent of our kids, | think it was about
and a half percent, were passing the reading test.

So we started that reform, knowing that we
were really not meeting the needs of our kids. So
having the structural reform, where you really got
know your student, seemed to be helping, but it
wasn't helping enough, and we were struggling to
figure out how we're to provide enough resources to
make a difference.

We also have a disturbing pattern. We were
losing 200 to 250 teachers a year. We have about
1600 teachers in our district, and on average that
many would leave, a few to retirement, but most wou
leave to surrounding communities who were paying
higher salaries. And we were, at that time, not ab
to do anything to close that salary gap.

So we often heard that young teachers would
come and work in our district because they wanted
that urban experience. It's very different to teac
in a very diverse environment than it is elsewhere.

And then, they would leave to go do what they neede
to do for their families to access higher salaries

for themselves. Can't blame them for that, but it
became a pattern. So every year we would have larg

numbers of new teachers what were not trained, that

11

to




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

246

had no experience with urban kids. So that was the
general state of the condition of our district prio

to 2005/'06.

Q. And the first year that you received
additional funding, take a look at Exhibit 233. An
does 233 generally track the Kansas State -- or
Kansas based state aid per pupil for the years 1993
to 20137

A. It does.

Q. Okay. Then what was the first year that you
received additional funding by way of the base?

A. The first year the additional funding came

in was the 2005/2006 school year.

Q. Okay.
A. That's represented here on the chart.
Q. All right. And how long was the -- well, |

was just about to ask you how long the three-year
plan was, but the Kansas Legislature adopted a thre
year plan that covered what years?

A. It covered the 2005/'06 school year,
2006/'07, 2007/'08 school year, that was the three
years, | believe.

Q. | think it was 2008/'09?

A. 2008/'09.

Q. So 2005 was interim, then the three-year
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plan covered '06 --
MR. ROBB: '07,'08, and '09.
Q. --'07,'08, and '09?
MR. CHALMERS: I'm lost on who's
testifying at this point.
MR. RUPE: That is the question. |
apologize. Good objection, Counsel.
Q. (By Mr. Rupe) Let's go back. What was the
three-year plan by the Legislature?
A. | think what's confusing is it was a three-
year plan, but the money came into the school
district in the 2006 school year. The real --
realization of that 2006/'07, 2007/'08, and then th
2008/'09 school year.
Q. And what was the occasion when the money

began to be cut?

A. After the beginning of the 2008/'09 school
year, funding --

Q. So that would be the third year of the plan?
A. Yes, the third year of the plan. So while

it was a three-year plan, it was not funded for thr
years. School districts built their budgets
anticipating -- because we had, you know, warning
from our governor, frankly, and the legislative bod

that the funding wouldn't be there. So we knew whe
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we entered the school year of 2009, that the fundin
we had at the beginning of the year would not be th
funding that we would have when ended the year, so
reductions were made.
Q. All right. And the reduction occurred when
the base dropped to 4,012, and then continued to
drop?
A. It actually, during that year, dropped two
times. But that was where it ended, $4,012. So it
provided for instability and anticipating what kind
of revenue you had to pay your bills during that
school year.
Q. Okay. Now let's focus on the years that you
had an infusion of additional funding through the
base, '06, '07, '08, and then the first part of '09
Tell the Court what that money was used for.
A. You know, you heard in the work yesterday
this term "weights" that we receive money -- and it
called weights. | like to say that it's children;
they're not weights. Because the money comes --
additional funding came to support the cost of
educating children from high-risk background,
at-risk, bilingual, special ed.

So the infusion of money was provided to

address the needs of those students. You might
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recall that we talked yesterday that we have 87
percent of our children living in poverty. So that
means 87 percent of our kids qualify for at-risk
program intervention.

When you have that many children that are
coming from poverty, the first thing you should thi
about is that every staff member and every teacher
needs to be trained on how to work with kids coming
from impoverished background. So we implemented,
system-wide, some intense professional development
how to provide instruction for kids who lack
background knowledge, who don't have that experienc
in their lives to bring into the classroom. So we
provided training on instructional strategies for
at-risk, the bilingual, and special ed students.

But we couldn't lose sight of the fact that
we were losing 200 to 250 teachers a year. So we
used some of that money to close our gap in terms o
what we're paying our teachers. Critically importa
to have the best teachers in front of every child.

And when you're coming from a background where scho
Is the only place where you get experiences that he
develop you, you have to have the best teachers in
those classrooms.

So we infuse funding into our salary
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schedule so we could be competitive with the
surrounding districts. Now, we still don't match t
surrounding districts, but we're closer to
competitive. So those are some of the things that
did.

Also implemented tutoring programs, after-
school programs, developed partnerships with
community resources to provide counseling
intervention and services. We've try to infuse our
schools with technology so they have access to the
most current, recent information.

And library books, we hadn't replaced or
library books or classroom books for more than 30
years. So you can imagine the condition and the
guality of those materials. So we used some
resources to take care of that, as well.

Q. In terms of the additional resources that
you got in those years that | indicated, did you us

the kinds of strategies that you were able to use

with the federal grant money at Emerson to enhance
student performance?

A. We did. We put those tutoring programs in
place, some extended day opportunities. We talked
already about intervention during the day. And the

other piece of that was that the social and emotion
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kinds of needs of our kids, really feeling like we
were able to provide resources to schools so they
could help kids who were hungry, who were homeless,
whose families didn't have resources for them.

Q. And | think this exhibit shows it, but in
terms of student achievement, looking at 105, what
happened during the years that you received
additional funding in terms of student achievement?
A. You can see that the achievement for the
state continued to climb with additional resources.

If we were looking at the Kansas City, Kansas data,
we mirror that, as well. We had significant gains
performance following the ability to implement thes
interventions for our kids.

Q. Were the effects immediate?

A. No. You know, these are children and
adults, grown-ups, and it takes us -- it takes time
for these things to have an impact. But they did
impact within a year or two; you can see that in ou
data. Ittakes time. You know, it's not an

overnight fix. It's not spending an additional

dollar changes things tomorrow, but it did help.

Q. Did you spend money on professional
development?
A. We did extensive -- we continued that
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Wednesday early release program. We brought in
outside resources to help develop our teachers.

Q. Did you send teachers elsewhere to learn how
to teach different strategies for urban kids?

A. We did. Particularly in the area of
literacy, we would send them to the national expert

to learn from those and bring the work back into th
schools.

Q. In terms of things like security and safe
schools and truancy officers, were you able to
resource those with the additional funds?

A. Those were all in place for every school.
They had access to those kinds of resources. We we
able to expand our department that serves our -- we
call them transitional families, our homeless

families. And out of those things -- and we lowere
our pupil/teacher ratio. We talked yesterday about
Sumner Academy's strategies, and they have a lower
pupil/teacher ratio, so we tried to do that as well

for all of our children.

Q. Explain to the Judges what it costs in terms
of a school's budget and money to reduce the size o
a classroom.

A. | don't know that | have those exact

figures. But if you think about it this way, we tr
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to staff our elementary schools with an elementary
teacher to 23 students. So if you want to reduce
that to -- ideal for kindergarten is around 15 to 1
or in the early grades, 1st and 2nd, around 21.

Then, when you take those additional
students out of the class, then the cost is
purchasing another teacher, purchasing materials,
supplies, space, and all of those kinds of things i
order to provide that rich environment, so you can
accumulate that over time. It does cost more.
Q. In terms of this period of time when you
received additional resources, were there -- | thin
actually 133 is -- I'm sorry, Exhibit 105 shows
this. But did the annual yearly progress required
the State of Kansas and NCLB continue to increase?
A. Well, the demands on our work, what we're
being asked to do has gone up every year and
continues to go up regardless of the resources that
we receive.
Q. And we talked about what the definition of
suitable included yesterday in your district. In
terms of those increasing demands, would those
increasing demands be what you talked about yesterd
in terms of what constitutes a suitable education?

A. Right. And | hope that it was clear that
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the suitable education is not defined by an
individual district, because there are many things
that we're told we have to do legislatively by the
state board.

So providing all of that instructional
opportunity while increasing the number of students
who are successful in that content is not
correlated. The expectations don't go down when th
resources go down. The expectations continue to go
up. We just need to figure out another way to make
it work.

Q. Were there changes in the graduation
requirements in terms of increased requirements in
that period of time?

A. The graduation requirement for No Child Left
Behind has been 75 percent and continues to be that
Q. In terms of college admission requirements
and college readiness, did those demands increase?
A. They do increase. Truly being ready for
college and career is, in the layman's way of looki
about that, is that a child can go to college and n

be in remedial classes. That's been a change.

Q. In terms of the number of kids coming into
the district that were of poverty, did that number

increase in that period of time?
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A. | don't have the number in front of me for
2005/'06, but we were under 80 percent poverty duri
that period of time. Now we're almost at 90 percen
so that has significantly increased. The numbers o
students coming in who require English as second
language services has gone up significantly. All o

those changes, demand's up --

Q. The demands on the district increased?
A. The demands are definitely up.
Q. Okay. Looking at the diagram so | don't

screw you up on the date, but what was the first ye

of the cuts?

A. The cuts began in the 2009 school year. We
began the 2010 school year with cuts, as well.

Q. And in terms of what you have observed by --
strike that question. Let me ask it this way: Wha

did your school district do in response to the

reduction in state funds?

A. | was the assistant superintendent for
business and instructional services at that time.

And the superintendent and the board charged me to
come up with various plans that they consider on wh

to reduce, trying not to impact our progress and

student achievement. We cut 400 positions out of t

school system that first year. It was 130 teachers
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What was extremely challenging and heart
wrenching, frankly -- because we knew what our kids
needed, and we were starting to chisel away at bein
able to provide those things. So we went through o
budget line by line and implemented a process that
call zero-base budgets with our principals and budg
managers, and asked them to come to the table with
budget that could be justified, every expense, base
on what they needed for their kids.

We took that under advisement. They asked
for a lot of things that we had to say no to, and w
began creating a cut list. We eliminated our entir
Safe and Drug-Free Schools department. That was
tough in an urban community with lots of crime and
lots of drugs and lots of situations that our
children find themselves in. And we could no longe
sustain that; we eliminated that department.

We eliminated our federal programs
department, a department that helped us with all th
federal regulations, and we asked another person to
take on that work. We eliminated and cut back on
counselors. We eliminated and cut back on
librarians. We increased class size.

We froze equipment budgets. We cut out all

professional development that could not be done by
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our own team in-house. We froze and reduced
expenditures on textbooks. We didn't buy textbooks
We cut budgets, at that time, 10 percent, and later

on as the cuts continued, 20 percent, saying to

schools, figure out to how to do less (sic) with

supplies, resources, and materials. Those are some

of the things that come immediately to mind.

Q. Let me hand you -- Exhibit 256, in evidence,
is an affidavit you prepared in another matter. An

I'd like to hand it to you to refresh your

recollection on any -- and that is your affidavit,

isn't it?
A. Itis.
Q. And that chronicles as of the time you

testified to the information in there, which was

February 7, 2011. The information in there was wha

cuts had occurred by that time?

A. That's correct.

Q. Let me ask you about some of these that you
haven't testified about. The elimination of tuitio

for teaching fellows, what was that?

A. We talk about that program. We talked about
the fact that our district was losing large numbers

of teachers, so we tried to get creative and develo

a partnership with Pittsburgh State University that
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would invite people from industry and business who
maybe were at a place in their career that they
wanted to transition into something else to become
teachers.

And so the teaching fellows program was
established that takes professional individuals and
trains them to become teachers, and working with th
state department they become licensed. So in order
to do that we would pay them a salary, but we would
also pay for their tuition and instructional needs.

Well, when the cuts came, we felt we had to
eliminate that program completely. We also cut bac
on maintenance and repair of our buildings. Our
buildings in our community average 56 years old, an
so they require a lot of tender, loving care. And
cut back on that only to do things that required fo
safety and emergencies.

In our urban school district, we tried to
provide transportation to students, as many as
possible. We don't follow the state guideline of t
and a half miles, but actually transport kids who
live a mile or mile and a half away from their
school. We've had to cut back on some of that. We
eliminated activity busses, so kids who stayed afte

school for tutoring or for extracurricular activiti

we
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had to find their own way home.
Q. Talk about the central office and what was
done by way of cuts. That's in paragraph 4.
A. Thank you. We -- | mentioned that we cut
130 teachers, 136 to be exact. We eliminated six
principals and assistant principal positions, and
then cut 33 other positions that were support
positions out of the central office.

In our system, the central office is the
infrastructure for helping schools do the work. An
we were determined not to cut people's jobs that we
in schools, so we took the cuts at the central offi
level. That was around $11.5 million worth of work
the things that I've mentioned so far.
Q. In terms of the preschool program, were
their cuts in the preschool program?
A. Preschool, we serve around 800 children in
our preschool and have been very proud of that. We
went from a 5-day- to 4-day-a-week program in order
to save on transportation costs, and so kids come t
school four days a week rather than the five.

And that was a hard decision for us to make
because the earlier we can get our kids into
education, the more success they have moving

forward. So eliminating a whole day of instruction
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throughout the school year has a negative impact,
slows down their progress.

We also reduced special education by a
million dollars. We said to them, figure out a way
to meet the mandates and the needs of kids with a
million less dollars in your budget.
Q. What about paraprofessionals? The area of
instructional support, did you reduce the funding i
that?
A. We did. Our paraprofessionals have taken
significant reduction in salary and in hours. We ¢
their hours back, and consequently, that's impacted
their salaries. And we've reduced the number of
paras to just those that are essential to do the
work.
Q. In your school district, did the paras
perform a function from time to time as translators
because of the number of English limited learner ki
you have?
A. The teachers' aides and sometimes
paraprofessionals at the preschool level, but we ha
to cut back on teachers' aides. In fact, we
eliminated all of them and asked other people to st
up who have bilingual skills to help communicate wi

our families.
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Q. You talked earlier about the value of
extracurricular activities to kids in poverty. Did
the reduction in the cost of transportation for tho
kids to those activities have any impact on those
kids?
A. Well, many of them weren't able to
participate, because if you think about it, kids fr
poverty don't have access to transportation readily
Oftentimes, their families either don't have a
vehicle or their families are working, and that one
vehicle for the family is with the working parent.
So fewer students are able to participate.
We've also had conversation about the need to
eliminate those extracurriculars altogether if the
funding continues to be cut. But at this point,
transportation is the piece that we've reduced.
Q. Did you have any reductions at all in
athletic, band, vocal music programs in the middle
and high school?
A. We have eliminated some of those in the
middle level, not at the high school level at this
stage, trying to maintain at least a core of those
experiences for our kids. If we don't provide them
they don't have access to them. But it's been a

discussion that's been before the board on numerous

se

om




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

262

occasions about whether or not we can afford to
continue.

Q. In terms of the reduction, at the time you
prepared this affidavit, you indicated that you had
been reduced by over -- the district had been reduc
by over 21 million in state funding over the past t
years?

A. Right, that's state funding in terms of base
aid that we receive for students and the additional
money that we receive for students that are referre
to as weights, but they're children who need these
special intervention programs, those were cut.

Capital outlay equalization, the state aid
that allowed us to have support from the state to
repair and maintain our buildings and construct
buildings was eliminated. Equalization on the loca
option budget, meaning the aid we receive in order
be competitive with wealthier communities, was
prorated and the amount reduced. So that was a hit
that we received in two different ways.

We were supposed to receive -- we're 61
percent state aid on the LOB school district, meani
that 61 cents of every dollar that we want to levy
our local option budget comes from state resources,

but that amount was prorated so we received 53 cent

ed
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on every dollar rather than 61, so that accumulates
to significant loss.

But let me also add, reduction in state
funds is not the only thing a district has to respo
to. At the same time, state funding going down and
demands going up, health insurance, as | know you a
know, has been increasing at a significant rate,
utility costs have been going up. We're a business
as well, and we have to absorb those kinds of
increases in the atmosphere of a reduction of
revenue.
Q. I'm going to ask you some guestions about
the comparison of the property wealth of Wyandotte
County and the Kansas City, Kansas School District,
as opposed to the districts that surround it. I'm
not going to ask you anything you couldn't learn by
driving from KCK through Johnson County, but | want
to ask you, what is the wealth, property wealth in
the Kansas City, Kansas School District?
A. The term that's used is assessed valuation;
what is the value of all the properties that are in
the community. Our assessed valuation is -- this
school year, is less than $700,000 total of assesse
valuation. It has been, at its high point, 768,

$770,000 of assessed value.
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What does that mean? It means that for
every mill that we raise, that's the kind of revenu
that comes into the school district, as compared to
Shawnee Mission's which is three times higher than
the Kansas City, Kansas School District's valuation
Q. In terms of the median income in Kansas
City, Kansas compared to the median income in Johns
County, is there a difference?
A. There is. The latest report that | saw said
the median income in Kansas City, Kansas was just
over $37,000, and in the Shawnee Mission School

District, 110, | believe, but I'm not sure about th

last figure.

Q. There's a substantial difference?

A. Right.

Q. In terms of the difference in salaries of

teachers today, after the cuts, between Kansas City
Kansas and Blue Valley, what is the difference in
that salary?

A. Well, our entry level salaries are
competitive, but as teachers gain experience, the g
widens. And anywhere from five to $15,000 more in
Blue Valley, depending on your years of experience
and your education.

Q. If teachers have a choice to teach in a
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classroom that has a 85 percent disadvantaged,
children of poverty, immigration-filled classroom
versus the demographics in Blue Valley, what's your
experience on those choices, if they can teach in
Blue Valley at a higher salary?

A. Well, it's challenging to work in an urban
school district. The work conditions are difficult

and teachers who are passionate and love the work
sometimes will tolerate those challenging work
conditions and less salary. But our experience has
been that at some point in a professional's career,
you begin to think about your retirement and your
long-term ability to raise money for your family an
you make those changes. So we have lost numerous
teachers to not only the district mentioned, Blue
Valley, but to Olathe and Shawnee Mission, to North

Kansas City, to communities that pay higher

salaries.

Q. Take a look at Plaintiffs' Exhibit 163, and
does that --

A. Thank you. Yes.

Q. -- provide information concerning the median

household income for Wyandotte County?
A. It does, yes. Thank you. It's the U.S.

unemployment -- employment and median household




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- DI RECT BY MR RUPE

266

income report.
Q. What does that show the Wyandotte County

median income iS?

A. The income for Wyandotte County is $37,483.
Q. And this is ranked low to high, is that

correct?

A. Yes, itis.

Q. And Wyandotte County is the 21st listed, low

to high on median household income, true?

A. That's true.

Q. And Johnson County is at the top -- actually
at the bottom, low to high. And its median income
72,0007

A. That's correct $72,006 median income to
twice that of -- almost twice.

Q. And 20 mills raised in Johnson County versus
20 mills raised in Wyandotte county, is there a
difference in those amounts of money raised?

A. Three times more in the Shawnee Mission
School District can be raised because of that

assessed value. Our assessed value being under
700,000 per mill, it means we have to raise that

three times that -- or our mills have to be three

times higher to access the same resources.

Q. Let me hand you Exhibit 257. What is
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Exhibit 2577?

A. This is the planning document that we refer
to as the phase plan that we use with our board of
education to provide them guidance on areas of
possible reduction to the budget.

Q. So let's place this in time in terms of our
time line. This plan began when?

A. This particular version began in the
2010/'11 school year.

Q. And talk to the judges about what the phases
are, Phase 1, Phase 2, new Phase 37?

A. In an ever-changing -- not quite knowing
where our school finance would land, we wanted to
provide the board opportunity to make decisions as
they had to react to decreased funding, so we
established what we call a phase plan. When the
funds are reduced this much, these are the areas th
we recommend that you cut, and we provided them a
list of things to review and perhaps eliminate.

If the cuts went deeper, we moved to the
next highest phase. So on this report you can see
that Phase 2 is marked, 2010/'11 school year.

Phase 1, the board reviewed and chose to implement
those recommendations in the ‘09/'10 school year.

Phase 2 were their considerations for the '10/'11

at
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school year.

Q. Did those reductions occur in '09/'10 and
'10/'11?

A. Those reductions did occur in both of those
years.

Q. What about the reductions in Phase 3,
2011/20127?

A. The reductions listed there were done and

these were the areas that we recommended to the boa
that they reduce their funding to respond to the
declining state aid.

Q. Exhibit 257 continues on to page 2 in terms
of Phase 3, is that correct?

A. That's correct.

Q. And so the reductions in Phase 1 were 2.4,
roughly; Phase 2, 5.4 roughly; and in Phase 3, they
were how much?

A. 8.2 million.

Q. And has anything been done with regard to
Phase 4 at this point?

A. Phase 4, it's also listed as, Old Phase 3.

As the cuts got deeper, we moved things around to t

to stay off really hurting kids, but Phase 4 begins

to implement things that directly touch our

students. And here's an example: Transportation.
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It's noted from -- 2.0 from middle and high school,
to 2.5 miles.

Right now, the board transports elementary
school children who live .8 miles or farther away
from the schools. That is not on the plan because
believe strongly that we still have to provide that
level of transportation. The State doesn't reimbur
districts who transport until 2.5 miles.

For middle and high school, our pattern has
been a mile and a half. That's far enough away fro
our schools for kids to walk through many of our
neighborhoods. In Phase 4, we recommended to the
board that they expand that distance and require
students to live at least two miles away from a
middle school or high school to be eligible to be
transported.

We did not eliminate, at this time, the SRO
program, so that piece of this Phase 4 is not yet
implemented; could be part of the consideration. A
we talked about furloughing employees, the employee
that work just during the school year, having them
lose a day of pay, or looking at losing a day of pa
for those who work year-round, and so those numbers
are reflected there. Those have not been implement

at this time.
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Q. Has there been an effort in your district to
keep the cuts out of the classroom?

A. It's impossible to keep cuts out of the
classroom. If you're spending money in a way that
you should be, it's all about student achievement a
what's happening. But we didn't want to cut things
that were directly in the classroom. Even though w
had to cut teachers -- they're obviously in the
classroom -- we tried to not do that moving forward
So we were reducing all of the support services and
those kinds of functions.

Now, somebody has to do that work or it
doesn't get done. So we realize that some of our
cuts have left us to not being able to respond to
families' needs, scrambling to get reports done tha
are required by our state department or having peop
work two jobs and getting paid for a single job.

Q. In terms of salary increases for teachers,
describe that over the period of cuts going back to
2009.

A. Talked about the losing teachers and that
one of the things that we did was try to improve ou
salary schedule so we could keep our good teachers.
And we've had to stop that, frankly. Teachers eith

haven't had a raise or had a 1 percent increase.
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They've had no movement in terms of their,
what they call step movement, in terms of moving on
the salary schedule, for the last three or four
years. They've received perhaps a 1 percent or at
highest a 2 percent increase, and that's it.

Q. What's happened to your student/teacher
ratio, the class size in your district?

A. We've increased the ratio. The average is
one to 23 in elementary; one to 24 in middle and hi
school. But the reality is, some classrooms have a
many as 35, 40 children in them.

We didn't talk about what happened to the
other staff in terms of salary. They receive no
increases and we have frozen salaries for all of ou
other employees with the exception of some -- a
building principal, and we've cut hours for
paraprofessionals. We've eliminated any overtime.
So if we can't get it done during the regular
workday, it has to wait, unless it's a safety issue
So everyone has been touched by those cuts.

Q. I'm sure you're going to hear about this in
a few minutes, but haven't these cuts given --

haven't they been a blessing that have given you th
opportunity to become more efficient?

A. It's not a blessing when you have to take
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away things that you know work from your children.
And yes, we need to be efficient. Yes, you need to
hold me, as a superintendent, accountable for how
we're spending money and be able to demonstrate why
that's important to student achievement. But there
should not be a suggestion that school districts
waste resources, because | don't believe that we do
In our school district, we have a line-by-
line analysis and conversation with parents,
principals, teachers, and community members about,
this an important expenditure? Will it help us mov
our students forward? And if it wasn't, we have
eliminated it; if it was, then we try to provide it
Sometimes we know this is really necessary, for
example, counselors for our kids, and we have not
been able to provide those services to our children
Q. Take a look at Exhibit 258. And | want to
make sure we've covered everything, but Plaintiffs’
258 are some of the reductions due to cuts in the
years indicated on that exhibit, is that correct?
A. That's right. The years are from 2009/'10
to the 2011/'12 school year.
Q. Those are all cuts implemented in the Kansas
City, Kansas School District?

A. Yes.
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Q. In terms of the impact of these cuts, have
they made a difference on student achievement in yo ur
district?

MR. CHALMERS: Lack of foundation,
Your Honor. Calls for opinion testimony beyond wha t
she has by way of experience or what we talked on
some sort of -- at least complicated statistical
analysis, and all you would be getting is basically a
lay opinion. And so | think that ought to be held
for the Court and I'd object.
MR. RUPE: | would respond to that,
Your Honor.
JUDGE THEIS: Give me your question
again.
MR. RUPE: Yeah, and that is --
yes, what was the impact of these cuts on student
achievement.
And | will indicate to the Court
that she has been identified as an expert.
Mr. Chalmers was told she was going to testify to

this. He took her deposition onit. So he can

certainly cross-examine her on it, but she knows th at
money makes a difference and she can give her opini on
on that.

MR. CHALMERS: Counsel is confused
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about my objection, and | don't want the Courtto b
confused about it. She has an opinion. | have an
opinion. Probably a lot of people in this audience
have an opinion. But that doesn't mean that you ha
the foundation to express an opinion on whether or
not the funding levels in this case had any impact
the outputs. And no foundation has been laid for i
other than the fact she's a teacher and
administrator, and that's not sufficient. It just

not proper.

It's not anything that goes within
the scope of her expertise. There's been no showin
that that's things that teachers or administrators
know how to do or can do. There's no showing that
you wouldn't require, as you would, a lot more
background experience and knowledge in terms of
statistics to be able to make that evaluation there
no showing she's conducted that study. Soitis a
lack of foundation.

MR. RUPE: He's trying to limit the
testimony on causation to scientific evidence, and
that's not the way the rules of evidence work. The
are lay opinions that can be given. There are
opinions that can be given. And this is a person w

| will go back and lay the foundation, if necessary
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for the Judges, so that you understand how long she
been at this. You'll understand what her
observations have been and she can give her opinion
MR. CHALMERS: In the trial brief
that we prepared talking about opinion testimony, i
also talks about lay opinions. And of course, that
a very narrow area where you can express a lay
opinion. Typically, that's when you can't talk abo
what you can see, hear, or smell --
MR. RUPE: Is that the trial brief
you handed me yesterday?
MR. CHALMERS: That's the trial
brief you received yesterday, but | think you're --
JUDGE THEIS: I'm going to say
something. If anybody disagrees, they can pipe in.
She's indicated the school is --
the goals and all these are aimed at proficiencies
and building students so they're capable of doing
it. So if she knows what the inputs are, she shoul
be equally qualified to know what affects them. So
it's a question of weight, not admissibility in my

view.

MR. RUPE: Thank you, Your Honor.

Q. (By Mr. Rupe) Do you want to give an answer

to the question?

ut
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A. | would love to give an answer to that. You
know, 30 years of experience, | hope, informs some
thinking. And | want to say this to the Couirt:

There's not a person in this room who's not more
accountable for progress of students than the
superintendent, not one. We are charged every day
make sure that we make sound decisions for our
children.

So yeah, there has been a direct impact,
just as when the funding went up, we were finally
able to implement some of those strategies that we
know work for our children. And you know, funding
going down doesn't cause an immediate downfall. In
fact, | say to my staff, it's up to us to do whatev
it takes -- | apologize -- whatever it takes for ou
kids.

So you can talk to any of the staff that
work with me and they will say exactly that. | hav
a laser focus on what we need to do, and we will do
whatever it takes, even if that creates hardship fo
the grown-ups in the system. So we're doing that,
pushing staff to the point where they're saying to
me, we can't take -- we can't do any more.

And this school year, you'll see in our

results, we're beginning to see the impact of

to
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decline. Last school year we ended the year with t
highest achievement we've ever had, and | celebrate
that with our staff, even knowing that how they
perform on Kansas assessment doesn't mean they're
college ready.

This year is a different story. We've seen
a decline. I'm anticipating that we're back to
having 40 percent of our kids not meeting it. And
the only thing the person who has 30 years of
experience and a team of very dedicated staff and
board members can conclude is, we are not meeting t
needs of our kids because we don't have the resourc
to provide them the support they need.
Q. Take a look at Exhibit 171, please.

Let me ask you about your answer for a
second before you shift to that exhibit. In terms
the effect of the decrease in the funding, you
described that the effect of the increase in fundin
was not immediate on achievement. Has that been yo
same observation with regard to the decrease?
A. These are human beings and things don't
happen instantaneously. We need to spend time
learning how to do our work and do it better, and
then implement that and make adjustments as we go.

At the same time, you know, on the other
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end, when you're losing resources, you don't

instantly become void of your knowledge, background
and experiences. And so people are continuing to t
to implement what they know works. Where you start
to see diminishing returns is when they don't have
access to those tools they need in order to make it
work.

Q. Let's drill down on an example that you
mentioned in terms of what you were able to do with
additional resources, and let's talk about

professional development. You indicated with the
additional resources you began to receive in 2006,
‘07, '08 and first half of '09, you were able to se
teachers out of the district, bring people into the
district, and educate those teachers on strategies

that work with urban kids, right?

A. That's correct.
Q. Has that money been cut?
A. Let me talk to you about one particular

area. You know, one of the most important things
that we do for human beings is to help them become
literate citizens. So teaching reading is a highly
complicated skill that you need to have really
in-depth knowledge to be successful. So we would

frequently send our folks to the national reading
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academy and national reading experiences, so they
could hear from the people that are identified as t
best and brightest on, how do you help people becom
literate, both reading and the area of writing.

We've had to cut all of that out. And
here's how that impacts. You know, it's not just
nice to go hear a speaker, but you bring back the
information and you look at your current practice,
and you make adjustments based on what we learn. W
haven't been able to do that, so we have to rely on
the knowledge that we already have.

And when things aren't working, we have no
way, other than reading an article or book, to try
figure out what is not working for this child, or t
bring in resources to help us look at what's
happening in the classroom and make adjustments,
moving forward. So that's an example of the kinds
impact these cuts have had. We have to rely on our
internal knowledge, and sometimes that's not enough
to meet the needs of our kids.

MR. RUPE: Your Honor, I'm getting

real close to being done, but | want to go back

through my notes and chat with folks at my table.

JUDGE THEIS: Never worry about us

hollering because you're going to take a break.
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MR. RUPE: Okay. If we could take
a morning break, if this is appropriate, | think |
could come back and finish up.
JUDGE THEIS: Allright. Sounds
good. About 15, is that good for you?
MR. RUPE: That's fine.
JUDGE THEIS: 15, 20.
(A recess was taken.)
JUDGE THEIS: Be seated thank you.
Q. (By Mr. Rupe) | want to go back to the
guestions | asked you about property wealth for a
minute and ask you, have there been any elections i
Kansas City, Kansas School District, either by way
bond elections or increase in LOB elections,
anything -- describe the history of that for the
Court.
A. The board successfully passed a bond

referendum 11 years ago. It was the first one in 4

years.
JUDGE FLEMING: In 40?
THE WITNESS: In 40 years.
A. If you keep in mind the wealth of the

community, asking the voters to pass a bond issue o
to pursue higher taxes is something the board takes

very seriously. So 11 years ago, they passed a bon

of
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referendum to put air conditioning and new windows
all of the buildings and to try to upgrade the
technology and structure. So that's been in the pa
40 years.

We have not gone out for the referendum to
raise the LOB to 31 percent because we're very much
aware that in a community where most of your childr
live in poverty, where the median income is less th
38,000 a year, it's not impossible but highly
unlikely that the voters, who are very passionate a
supportive of what we do in schools, can afford to
increase their taxes at all. So the board is
committed to not asking for another general
obligation bond and promised that to the voters pri
to the passage of that last bond issue.

Q. I'm going to put up an exhibit from 107.

It's a page from 107. It's a blow-up, and it's fro

the Kansas State Department of Education. The Bate
number is 138468. And that was shown during openin
statements as the percent of K through 12 increase
student population trends. And | want you to

indicate, in the period of time that we're talking

about from 2006 through 2011, if there has been an
increase in your school district in free and reduce

lunch?
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A. There has been. As | mentioned the number
before, 2005 was less than 80 percent of our childr

on a free and reduced lunch. And we're now almost

90 percent. So we have more children that are livi

in poverty.

Q. So the state number for 2011 is close to 50

percent, but your number is where?

A. We're at 87 percent of our children.
Q. Okay. And then students with disabilities?
A. Students with disabilities, our numbers

somewhat mirrors what the state number is. We are
averaging around 12 percent of our children who are
children with disabilities.

Q. And ELL?

A. This number has gained significantly in our
district. We have 38 percent of our students who

qualify for ELL student.

Q. So your ELL number would be somewhere up in
here?
A. Right, and that has been increasing

significantly over the last three or four years.

Q. And the student trends in your district,
would you put those in the same category as the
increasing demands on the public school system?

A. Certainly. Our needy children, the needs

en
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our children have, have been increasing at the same
time that we've been asked to do more.

Q. With regard to the Plaintiff kids in this
district, they are kids in your district?

They are.

And they're representative of those --
Absolutely.

-- issues we've talked about today?

They are.

o> 0 >0 P

Are the kids on free and reduced lunch, the
kids that are minority, the kids that are English
language limited, are those kids more costly to
educate?

A. Well, as we've already talked about, they
require different interventions and additional

resources, so they are more costly. And that is wh

our school district is. Just a reminder, we have

less than 13 percent white population in our
community, so our children have different needs.

Q. We talked about what you consider in your
district to be suitable and what you want for your

kids when they walk across that stage at graduation
Are you able to provide in your district a suitable
education with the resources that you have?

A. We can answer that confidently for around 60
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percent of our kids, but we have 40 percent who are
not proficient or higher on state assessments. And
we talked this morning about our graduation rate.
we're obviously not meeting the needs of students
there either.
So no, at this present time, we are not
providing our students with the suitable education
it's defined by our state. We're not.
Q. With additional resources, would you be able
to reach those kids and enhance their proficiencies
A. It's not about the children's capacity to
learn. It's about being able to provide them
instruction in a way that helps them move forward.
And we have examples that we've talked about
already. Sumner Academy of Arts & Science, Emerson
Elementary School, and | can name others, places
where they are moving their children forward. So
with the additional resources, if | could replicate
in every elementary school what we have happening a
Emerson, I'm confident that our children would do
very well.
MR. RUPE: No other questions.
CROSS-EXAMINATION

BY MR. CHALMERS:

Q. | think it's important that before we get

So

as
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too far into this that we clear up something that's
maybe confusing in some of the charts. And one of
the charts you were just shown early this morning w
Exhibit 105. That's the chart that Mr. Rupe showed
you of math assessments for African American kids f
your school district, is it not?

MR. RUPE: I'm going to object |
think | cleared that up. That's the AYP targets.

MR. CHALMERS: It says, math
assessments. These are AYP targets here. Maybe |
should be able to ask my question before you make
your objection.

MR. RUPE: | think the box is the
math assessments. The red box, the call-out box.

MR. CHALMERS: | don't understand
the objection.

Il just rephrase so | can get --

JUDGE FLEMING: What's the legal
base for your objection?

MR. RUPE: Mischaracterization,
Your Honor.

JUDGE FLEMING: What?

MR. RUPE: A mischaracterization,
Your Honor.

JUDGE THEIS: Let him ask the

as

or




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTHI A LANE -- CROSS BY MR CHALMERS

286

witness what his chart is and then --
MR. CHALMERS: I'll be happy to. |
don't want to misrepresent what Chart 105 is.
Q. (By Mr. Chalmers) Chart 105 is the
adequate -- or the state's adequate yearly progress

for African Americans, from some dates forward, is

that right?
A. Itis, and --
Q. All right. Now, it has in it a line where

it says, the average -- the annual target. And tha
annual target shows what the target is under No Chi
Left Behind for math scores in the state, is it not

A. The blue line does show that.

Q. Then, it has dates -- and this is what | was
really trying to focus on to make sure we're all on

the same page -- where it has the date, 2014, over
here at the far right, that would be what, the scho

year 2014, that starts in '13, or the other way

around?

A. That's the '13/'14, school year.

Q. This is '12/'13, 12, '11, and so forth,

right?

A. That's right.

Q. And we focused down on this date here, then

this would be what '06? '05/'06, is that right?

ol
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A. That's right.

Q. Well, that's where | get confused because it
was in the summer of 2006 in special session that
there was a passage of the additional Montoy money.
So maybe we just need to look at it this way. Is

this -- maybe | misstated this. Is this, you start

your class in the fall of '05 and you finish in '06

Or you start in '06 and finish in '07?

A. You have it right, '05 to '06 school year.

Q. This should be '05 to '06, and this would be
'04 to '05?

A. That's correct.

Q. That's how you read the chart?

A. That's correct.

Q. Do you remember that the Montoy decision

came down, and then it was in the summer of '06,
where the special session came in place, where we
first have the implemization. So that would been f
the '06/'07 year, wouldn't it?

A. My recollection is that it would have been
the summer of 2006. So yes, the '06/'07 school
year. And let me tell you how | have that
recollection, because our superintendent at the tim
began her tenure here and made a change in her

administrative staff in this school year, and that

or
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change involved me moving me into assistant
superintendent position, so that's how | think abou
it.

Q. | appreciate that. And | don't want to be
unfair to you, because | read the chart differently

I'm just trying to clarify. | had understood this

was '05/'06, '06/'07, '07/'08, but you read it

differently than that?

A. You know, | didn't create the chart --
Q. All right.

A. -- so | can't validate exactly what it

means. But that would be my assumption that's what
it's about. The typical way that we talk about dat

In a school system, the year ending is the fiscal

year, so that would have been --

Q. Let's talk about another chart and maybe we
can make less of a mess of this; | don't know. It
Plaintiffs' chart 233, and it's the chart that show

the base, Kansas base state aid per pupil, and it h

a fiscal year under it. And it has under the fisca

year, would that be the '07 year that we have the

bump up?

A. The increase appears to me on this chart to
be the 2005/'06 school year.

Q. We know that's not right?

es
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A. You're saying "we" know. Tell me more about
why you think that's not correct.
Q. We know the money that first came out was
for the '06/'07 year under Montoy?

MR. RUPE: That's not right.
A. Is there a question that you want me to
respond to?
Q. Is it your position that in 2005, before the
special session with the Legislature, that the
decision was made to fund more money in this state?
A. Is it my position that the funding was done
in 20057? Is that your question? I'm trying to
understand what you're asking me.
Q. You have agreed with me it was in 2006 -- we
can go back and look at the session log, but it was
the special session in 2006 where the appropriation
was passed where the permission was first granted t
issue money, and that that money was circulated for

the '06/'07 year. You agree with that, don't you?

A. The Fiscal Year 2006, | agree.
Q. And Fiscal Year 2006 starts '06 ends '077?
A. No. Fiscal year, the fiscal year is the

ending date. So it starts in 2005 in July and goes
through 2006, June 30th. That's the fiscal year 'O

Q. So you have in June '05, before the special
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legislative session?

A. The fiscal year begins July 1st, it does --
and ends the following. So the fiscal year, the da

on there that says, FY, two-thousand-whatever-it-is

is the ending of the fiscal year.

Q. I may have this hopelessly confused, but |
just wanted it clear on how these charts read, as y
understand them. Exhibit 233, the fiscal year is t

last -- is the ending year?

A. As | read the chart, this indicates that in
the year 2006, Fiscal Year 2006, which ends in June
is the year that we received additional funding.

Q. And the fiscal year in the chart that we've
been showing up, 105, you would understand that to
ending '06, is that right?

A. If these dates -- and | believe they do --
represent the fiscal year, that would be correct,

Fiscal Year '06.

Q. Which makes sense, because if it's the '06
year that you indicate that the bump up is, this is
when you'd have the bump up shown on the chart,
right?

A. That's what the chart indicates.

Q. Now, we can agree, then, before that fiscal

year, the base was, what, 3,863 per kid, right?

te
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A. That's correct.

Q. Now, the weightings in place before the
Montoy money, they were different, weren't they?

A. The actual -- when he talks about weighting,
my understanding is what he's asking is the percent

of additional money attached to the weight. So for
example, for at-risk --

Q. Let me ask it this way, because the statutes
refer to it as weightings, don't they?

A. Well, they do, but weightings -- we're not

talking about objects --

Q. And | appreciate that.
A. -- we're talking about children.
Q. Can we agree that the weightings were

different in 2005 and 2006?

A. There were changes in the formula.

Q. And when the changes in the formula took
place, additional weightings were given that actual
advantaged the KCK School District, isn't that righ

A. We received an increase in at-risk funding
for at-risk children, and other areas, as well.

Q. Now, these base numbers, can we also agree
that they don't reflect the additional kids, if you

will -- | think that's how you phrased it -- but th
weightings, do they?

t?
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A.

That number reflects the base aid that you

get for any child regardless of their needs.

> O » O

Q.

Doesn't show what the weights are, do they?
Does not reflect the weights.

Doesn't show what you have in LOB, does it?
No, the base aid number --

Doesn't show -- doesn't show what you have

in federal funds, does it?

A.

No, federal funds are not there, or any

other funding source.

Q.

And it doesn't show what the actual

expenditures were for your district or for the Stat

if we're using the state math, assessment for this

time period, does it?

A. | don't believe that chart is intended to
reflect expenditures.
Q. There's a document that your district is

required to prepare every year, or at least it has

been for last several years. It's referred to as a

profile information document, is that correct?

A.
Q.

Budget profile, yes, sir.

What I'll do is arrange for you to look at

the exhibit which | have, 1021, which is the profil

information for '11/'12.

MR. CHALMERS: Have we got one for
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the witness?

MS. TIBBETS: Yeah, | gaveitto
her.
Q. The document, profile information '11/'12,

what's your role in putting together that document?
A. | don't physically put together the
document. | guide the staff, under the guidance of
the board, on contents and the decision making that

goes into completing the document.

Q. You read it before it's finalized?

A. We read it and we submit it to the board for
review.

Q. And the board approves it?

A. The board approves the budget. They don't

approve this actual document.

Q. This document. What's done in your staff to
assure its accuracy?

A. Reviewed -- the staff that supervise the
director of finance are responsible for reviewing t

content and making sure it's accurately reflecting

what we intended.

Q. Has there been occasion where one of these
profiles has been prepared and reviewed by the boar
and a board member as dissented, and said, this isn

accurate?

he
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A. I've not -- | have no recall of a board
member dissenting that it's not accurate.
Q. Certainly, in the 2011/'12 profile there was
no dissent that you remember by a board member?
A. Let me be clear. The board reviews the
entire budget. This looks like an executive summar
of their budget, so the board does not take action
this document, per se --
Q. You clarified they haven't voted on it. But
they look at it, and if there's a problem with it,
they would bring it to the attention of you and the
attention of your staff?
A. That would not be what | would suggest. The
board approves their entire budget. They don't go
the executive summary to review that necessarily --
Q. So the board may not even care what this
says?

MR. RUPE: Objection. Calls for
speculation.

JUDGE THEIS: Well, the way it was
phrased, | don't think there's a problem with it.
It's a question of how the board uses it.
Q. | think the objection was overruled. You
can answer if you remember the question.

A. I'm sorry. | didn't hear when the decision

on
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was.
MR. CHALMERS: That's all right.

A. Your question is, does the board care about

the document. And | would tell you that our board

cares, and their actions signify that they care. B

caring is a personal thing. Do they spend time

making decisions based on what is in this particula

document? They do not.

Q. Let me ask you about you personally. Do you

stand behind what's said in this document?

A. | think it has an accurate reflection. Is

it 100 percent accurate? | would suggest that it m

not always be that.

Q. How may it not be 100 percent accurate?
A. | haven't reviewed it for those details.
Q. You reviewed at some point, didn't you,

before it was issued, didn't you?

A. This is a -- let me explain how this works
and maybe that will help answer your question.

Q. I'm just asking whether you ever reviewed
it, ma'am, before it was actually issued and provid

to the State?

A. | understand that that was your question,
but | want to talk about it in terms of a broader

context --

ut
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Q. | know you do, and you'll have an
opportunity when Mr. Rupe talks to you about it. W
don't talk about it otherwise. | just want to know

if it's something, ma'am, that you reviewed and
approved?

A. We review the actual budget from which this
information comes from, and that information is
approved by the board. And certainly, nothing goes
to our board without our executive team, which I'm
responsible for -- says it's ready for board action

Q. This is a document that is filed with the
State as the State requires, is it not?

A. It is part of the entire budget that is

filed with the State.

Q. And it is provided to the State so that
anyone that is interested in the budgets in your
community will able to review and it see what's
happening by way of the budget profile for this yea
2011/12, isn't it?

A. That's the intention of the document, to
have a budget document that is easier to understand
and gain information, than to looking at the entire
budget, which would be four times as much as
information ascertained here.

Q. It's designed to be relied upon, isn't it?
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A. It's designed to be a snapshot of what is
contained in the broader budget document.

Q. You don't wittingly put anything in it

that's untrue, do you?

A. We would put nothing in a document that we
knowingly think is untrue.

Q. If something was put in there untrue by one
of your staff members intentionally, you would

discipline that staff member, wouldn't you?

A. We have processes for disciplining staff who
don't follow our procedures. If there was a staff

member who deliberately misled or falsified the
document, then we would handle that following our
policies and procedures.

Q. Talk to you about, first of all, we heard a

lot about the problems in your district, and that's

the nature of this proceeding, | suppose. But you'

proud of your district, aren't you?

A. I'm proud of the accomplishments we've made
so far --

Q. And there are accomplishments, aren't there?
A. Yes.

Q. And page 1, which would be the third page in

on the budget, it lists some of those

accomplishments, doesn't it?

re
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A. It does.
Q. It says, the Kansas City Public Schools has
achieved remarkable success over the past ten years

Do you agree with that statement?

A. | do.

Q. They have achieved remarkable success, have
they not?

A. We have.

Q. Says, the Kansas City Public School is one

of only three districts in Kansas recognized in 200

by the Academic Development Institute for significa
increases in student achievement, is that correct?

A. That's correct.

Q. Now, that would have been achievement prior

to Montoy money, wouldn't it?

A. It would have been the first year of Montoy
funding.
Q. Well, that recognition wasn't for the first

year of the Montoy money, was it?

A. The recognition was for the significant
increase in achievement that we've had over the las
12 to 15 years.

Q. And it says, the district was cited by Bill
& Melinda Gates Foundation as one of the most

significant reforms in urban education today. That

nt
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true, isn't it?
A. That is true at that time, yes.
Q. The district was the recipient of the

National School Boards Association -- is that Magna

M-A-G-N-A, Award?

A. That's correct.
Q. What is the Magna Award?
A. It is the recognition that's provided by the

National State Board Association for districts who

have made progress despite the odds.

Q. It has mention of Sumner High School being
recognized as being one of the top high schools in

the country. And you talked about that with

Mr. Rupe, did you not?

A. | did.

Q. Says on the next page that reading
achievement has increased from 11 percent of studen
being proficient in 1996 to 64 percent meeting the
standard, at least as of the '11/'12; and that's a

correct statement, isn't it?

A. Yes.

Q. Math achievement is increased from 3 percent
of students being proficient in 1996 to 63 percent
meeting standard. And it says, these gains in

academic achievement cannot be matched by any schoo

ts
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district anywhere in the country. And you agree wi
that, don't you?

A. Particularly the statement that says,
"gains." There are not other districts in the nati

that have shown that kind of significant improvemen
Q. Improvement -- or there was an
implementation in 2007 where laptops were given to
every high school student for their use in expandin
their educational opportunities, is that correct?

A. Yes.

Q. And then, all-day kindergartens were
implemented in 2007, is that right?

A. That's correct.

Q. And then it has some language that talks
about a vision, mission goal, and belief. And
generally speaking, what are those? | mean, the
Judges can read what that say, but what are those
for?

A. The purpose of a vision is to set forth an
opportunity of stretching and giving hope for the
direction that we need to go for our children. So
we're very proud that we're saying what our childre
need is the best education possible, and so we're
striving to become one of the top ten districts in

the nation.

th
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Q. And | wasn't trying to restrict it
necessarily to vision. Mission's another one that
says, inspiring excellence, every grownup, every
child, every day. That's another one of -- that's

the mission of your district?

A. That is the mission and what that conveys is
that it's important that all the grownups are
performing at the highest level for our children to
perform at the highest level. And if | may, the

goal, the singular goal of our work is to make sure
that every child is prepared for college and career
and is on track and on time, all the way through ou
experience. That's our work.

Q. The language mission where it says,
inspiring excellence, every grownup, every child,
every day, | assume that that language is something
that came before your board and was passed on and
approved by your board?

A. The board approves our school district's
continuous improvement plan, and this is part of th
document.

Q. So they parsed this language and that became
the mission for your district, is that correct?

A. Well, | wouldn't say the board parsed the

language, but the staff brought it to them as a

at
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recommendation and they approved.
Q. They just pass things willy-nilly?
Presumably somebody read it.

MR. RUPE: Objection.

Argumentative.
MR. CHALMERS: ltis. [l
withdraw.
A. Let me just say --
Q. Presumably, somebody on the board read this

and agreed and picked the words that -- inspiring
excellence, every grownup, every child, and every

day -- in approving what was recommended, is that
right?

A. The board did not pick the words. That was
presented by staff and myself, as the administratio

of what we must do for our children. And the board

agreed and they have adopted it.

Q. They didn't have to agree?

A. Well, no, the board doesn't have to do
anything --

Q. They could have picked different language?
A. They could ask us to take a look at the --

Q. They could have said, "inspiring
perfection"?

A. Is there a question there?
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Q. They could have said, "inspiring
perfection”, couldn't they?

A. Sure.

Q. That's not what you picked, that's not what

they picked, is that right?

A. The notion is that we have to be performing
at our best. It's not likely that we would take

language to say "perfection” because that's not
achievable.

Q. They could have said, making a guarantee to
our kids, that every kid, regardless of the

circumstances, will, on reading and math, meet a
standard set under No Child Left Behind statute. B

they chose not to, didn't they?

MR. RUPE: May it please the Court,
| want to interpose an objection. | think, number
one, this is argumentative. Number two, it is not
relevant.

The Kansas Constitution requires a
duty to every child and counsel is arguing with the
witness on what his client's constitutional
obligation is. So I would interpose an objection,
that it's argumentative and it's not relevant to th
inquiry here, which is the duty to every kid.

MR. CHALMERS: I'm inclined to

ut
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agree with the second part that it's not relevant.
But | thought we spent most of yesterday and part o
today having this witness talk about things that
really aren't relevant, which is her standard of
excellence. So I'm just trying to follow up.
JUDGE THEIS: I'm going to let

him -- my preference would be to let him continue h
inquiry. The question is what the level is or was
shooting for.
Q. (By Mr. Chalmers) And | can rephrase the
guestion, because if you remember it, you're better
than me; | don't.

Point is that the lever that your district
Is shooting for is excellence and not perfection,
isn't that right?
A. What we're shooting for is to ensure that
our children graduate high school college ready for
their future, and that's what this is designed to
communicate.
Q. That's not what it says.
A. Well, that's a matter of interpretation.
When you look at, prepared for college and careers,
and on track and on time, that's what we mean by
that. And communicating that -- it isn't about our

children's circumstances that create the lack of
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performance. It's about us figuring out what works

for each individual child and then being able to

provide that.

Q. The goal is that each student will exit high
school prepared for college and careers, is it not?

A. And at every level that they're on track and
on time for success.

Q. And the goal, then, is to accomplish that;
the mission is to do that with excellence?

A. We believe strongly that we must be at our
best in order for our children to have access to wh
they need, so --

Q. Is that a yes or a no?

A. We accomplish that through pursuing our work
the best that we can.

Q. The goal is as we described; the mission is
to do it with excellence?

A. To pursue it with excellence.

Q. And in fact, your districts have made
tremendous progress in the numbers of students
meeting and exceeding standards set by your state,
that correct?

A. We have. And if you look at our data, and
as | talked earlier today, we've moved children who

were not performing to more and more kids

at
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performing. But the essence is, not everyone. We
are not meeting the needs of all of our children --
Q. And | appreciate your speech. I'm trying to

get through cross-examination and make my points

and --
A. | understand.
Q. -- and | don't mean to interrupt, and |

don't mean to be rude, but | really -- I've got a |
of things | want to cover. And if you don't mind,
would you just answer the question asked? Do you

think you can do that?

A. I'm trying to answer your questions,
Mr. Chalmers.
Q. | want to talk about a few things that

aren't in Exhibit 121 that your school district has
accomplished. You have implemented new science
curriculum for grades K through 5, is that correct?

A. Yes, we have.

Q. That's part of a pilot program and

curriculum that you've implemented for that science
curriculum during -- that was, what, in what time

period did you implement that?

A. We began that implementation two years ago,
so this next year will be our third year.

Q. That would have been after the reduction in

ot




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTHI A LANE -- CROSS BY MR CHALMERS

307

the base amount?

A. It would be, as we analyze what our kids
need moving forward.

Q. Now, there are several of your buildings,
26, that get National ENERGY STAR Awards this last
few years, didn't they?

A. We implemented those efficiency strategies
in order to redirect money to the classroom, so yes

Q. Of your schools that got Outstanding
Nutrition Environment awards, | think there was a f

of those, a couple of them in the last few years?

A. Yes.

Q. You have free, half-day preschool for
4-year-olds that you implemented since -- well, in

the last few years after the reductions in the base

amount?

A. Did you say free?

Q. Free, half-day preschool for 4-year-olds?
A. We have an at-risk preschool program for

4-year-olds and for special education students.

Q. Which is free to them?

A. It's paid for with at-risk dollars.

Q. Free to them?

A. Well, we don't charge tuition to any of our
students.

ew
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Q. There is an authority under the statutes
that I'm sure you're aware to charge for preschool,

but you chose not to?

A. We have 87 percent of our children living in
poverty --
Q. Not saying it's a bad decision, but you

chose not to?

A. The choice is based on not creating barriers
for children to access education.

Q. You also can, under the statutes, assess a
fee under some circumstances for the full-day
kindergarten. Your district has made the decision

not to do that, as well?

A. Following the same logic, we don't want to
create barriers.

Q. If you look what's required under the State
for accreditation, preschool, full kindergarten, is

not anything that's required.

A. But we now how essential it is to have our
children starting on the right path. So we provide

those services.

Q. That's true, those are not required?
A. Is not required, but it's absolutely
necessary.

Q. You implemented in every high school for
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every high school junior to take the ACT test, what

this last year, is that right?

A. This last year we have been approved by the
state board and by the federal government to use th
ACT as our accountability exam. So we give the ACT
rather than the Kansas assessment.

Q. That you consider to be an advantage and a

real plus to your district?

A. We consider it to be a meaningful test for
our students.

Q. You advocated the change, didn't you?

A. Absolutely.

Q. You asked for the waiver?

A Yes.

Q. And you got it?

A Yes.

Q. So | assume you see that as a positive step

in your district to now start teaching to the -- an

being tested on the ACT standards in high school?

A. It's really meaningful because that
assessment has meaning to the students where the
Kansas assessment really has only meaning to assess
our curriculum. So everyone one of our juniors bei
able to take that assessment has a tool that they ¢

use to decide where they're headed in their futures

ng
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Q. And the last time you've had the bond and

interest election, | think you said, was about 40

years ago?

A No, 11 or 12 years.

Q. 11 or 12 years ago, | apologize.

A. Mm-hmm.

Q. And money for that bond and interest, I'm

assuming has long been spent, | mean, after it was
raised?

A. Specifically, that was for air conditioning,
new windows, and technology infrastructure. So yes
it's been spent. Those improvements have been made
and now we're paying that off.

Q. Now, the district built a new administrative
building, spent around $60 million on that. That w
funded with some special money but apparently not

bond and interest?

A. Did you say "60 million"?
Q. Was it 60 or six?
A. No. No, not 60 million. We funded that.

We had our curriculum, part of our central office,

a shopping center called Indian Springs. And our
unified government condemned the building, and so w
had to move.

And part of the condemnation is that our

as

at




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTHI A LANE -- CROSS BY MR CHALMERS

311

local government provided funding for us in order t
relocate. We used, then -- the funding is called a
Recovery Act money that was provided by the federal
government to be able to build this facility. And

over time, the actual payment to repay that is lowe
than what we were paying in rent in that facility

that was condemned.

Q. What I'm trying to get a handle on is you
got some federal money as upfront moneys to be able

to build your new administrative building?

A. It's called a qualified school construction
bond.
Q. | wrote down 60 or heard 60. Was it Six?

Is that what the number was?

A. The building itself was around 16 million --
Q. Sixteen, okay.

A. -- {0 construct.

Q. Is there anything else you're proud about

your district that we haven't talked about?

A. Really proud of the effort of our district.
The progress is there, but we're not satisfied,;
that's important. You can be proud, give hope,
celebrate your successes, but never be satisfied th
you've done enough.

Q. The system, after Montoy, has -- and | know

at
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you don't like the term, but it's used by the

statutes -- weights, and a formula for producing wh
districts get in operational cost. You agree with

that, don't you?

A. The current school finance formula is based
on what it costs to educate children. So the term
weights, what | mean when | said | don't use that i
because unless you know school finance, you don't
what a weight is. A weight is a child that has

needs.

Q. The present system has a base, and then
weights are applied to that base to calculate what
the general fund, which is moneys available for the
district for operational cost, is that true?

A. That is true.

Q. The current formula that we just talked
about, that is the weights, or you call them

additional kids, it's not broken, is it?

A. It hasn't been funded, but if it were
funded, we believe it is a sound formula.

Q. Your position is the weights are fine, you
just need to provide more money to fund it?

A. The issue is that the funding was not
allocated even after it was promised. And yes, it

needs to be funded.

at
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Q. But | want to be clear on this, the weights,
however you want to describe it, the statute talks
terms of weights -- that formula is not broken, it'
fine with KCK?
A. The structure itself is a valuable process
because it's based on what it costs to educate
children. It hasn't been fully funded and it hasn'
been funded at the level that studies indicate it
needs to be. But the formula itself, if implemente
provides resources needed for kids. But the base
itself has never gotten to the level that the studi
indicate it must get to, to cover the expenses.

MR. CHALMERS: Let's go ahead and
get 1029. We'll give it to her.

MS. TIBBETS: Okay.
Q. (By Mr. Chalmers) While we're doing the
logistics of finding things, | just want to clarify
You say, "studies," plural. The Montoy -- there's
the LPA study, is that what you're talking about?
A. That study and Augenblick & Myers study.
Q. And the Augenblick & Myers and the Montoy
studies have different conclusions as to what the
weights are. So | guess the weights that you're
talking about are from the LPA study, is that right

A. I'm not speaking specifically to either of

es
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those, but the structure of the formula is based on
the fact that it cost different money to educate
different children. And so that formula provides f
that additional money for kids who cost more to
educate.

Q. Well, when you have asserted that it's not
being funded to those studies, it seems like you
ought to be talking about one or the other. Are yo
talking it be LPA or the Augenblick & Myers, as the
have different weightings?

A. | don't believe, Mr. Chalmers, that | said,
funded to the study. But --

Q. You don't. Okay. Well, that's all right.

| might have misunderstood.

A. I'm sorry if you did. The structure itself
IS in place.
Q. That's all | want to get it.

Now | want to talk to you about the

weightings, if | can ever get a copy of 150, so we
can both talk about the same thing.

MR. CHALMERS: Counsel, it's going
to be Exhibit 1029.

THE WITNESS: Thank you.

MR. CHALMERS: Thanks.

MS. TIBBETS: Uh-huh.

or
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Q. You have in front of you a USD Form 150 for
the year '11/'12, is that correct?

A. That's correct.

Q. And | want to go through it quickly because

you and | are the only ones that have a copy in fro
of it, but I think it will help illustrate how the

weights work. This is kind of like an IRS tax form

Isn't it?
A. What do you mean by that?
Q. It's a schedule. You start out with the

enroliment for 9-20-11 and gives you an enroliment
number, doesn't it?

A. Well, if you mean, does it start with a base
and build from that, yes, it does.

Q. Then it has line 2, it has the estimated

4-year-old, at-risk, FTE. What is FTE?

A. That means full-time equivalent. Full-time
equivalent.
Q. So it has the full-time equivalent kids that

fit in the 4-year-old at-risk category, gives you a

number of 285, doesn't it?

A. That number of preschoolers are in school
half a day.
Q. Then you add those two lines together, and

line 3 tells you, add the two lines together, right

nt
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A. That's -- well, it doesn't say that in --

well, it does, line 1 plus line 2 --

Q. Just like a tax form --

A. It is the full-time equivalent of the

regular enrollment plus your preschool.

Q. Then you've got line 4, which is, estimate
the low enroliment, high enroliment for districts.

And then you have a number that's provided in there
and a factor. And the factor in this instance is a
.035040. And that's a factor that is applied in yo

districts because of high enroliment, is that

correct?

A. That is -- that is the weight. When your
weight is --

Q. That's okay. We'll talk about it. But that

Is a factor that's for high enrollment, isn't it?

A. That's correct.

Q. Then you have that number that is added
together, and yet gives you an additional number of
students of 656.5 students, doesn't it?

A. That weighting results in that number.

Q. Then you have an estimated weighting for
bilingual enroliment, and there you take the number
of kids that are estimated to be full-time

enroliment, bilingual education, and then you

ur
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multiply that by the applicable weighting. And her

what is that weighting?

A. The weighting --

Q. Or you divide it, actually. But here,

there's a division done under this table, is it not

A. That's correct.

Q. How does that division work where we finally
reach to the number for the bilingual education --

excuse me, the voc education and the weighted at-ri

students?

A. Would you ask your question again?
Q. Sure.

A. How does the weighting work?

Q. Well, here, | didn't do it very well, and |

appreciate you giving me on opportunity to try it
again. There's a weighting for bilingual education
there is one for vocational education, and there is
one for at-risk student environments; there's
separate weightings, is that correct?

A. That's right.

Q. And those weightings, in these particular
lines 4, 5, 6, and 7 are giving certain numbers, an
I'm just trying to ask if you understand how those
calculations take place? Really references another

table, but if you know, that's fine.

sk
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A. Well, the calculations are based on the
number of full-time equivalents. You don't get --
it's not a head count. It's how much time they're
spent in class with that particular service, times
whatever that math factor is, to get those numbers.
Q. And there's a table, apparently -- you
referenced here -- and you have a multiplication
factor for a bilingual of a .395; that's how much y

get in addition per kid that fits in that category,

Is that right?
A. That's right.
Q. .5 for the voc rehab, you get essentially

one half more for the voc rehab, right?

A. It's not rehab, it's vocational --

Q. I'm sorry, | keep saying that.

A. But yes, we get .5 weighting for that.

Q. The at-risk students, you get a .456 more on

top of the base for each at-risk student, don't you

A. That's correct.

Q. Then, you have those numbers. So by way of
illustration, in your state -- or in your district,

rather, under line 7, there are, for the

calculations, an additional 7,319.3 full-time

equivalent students because of the concentration yo

have of at-risk students?
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A. That's correct.

Q. Now, then there's a high at-risk weighting
that also applies. And that applies based on a
calculation of where the kids are located in terms
how concentrated the kids are within areas of the
school. And in your instance, because the
concentration is such, highly concentrated, and tha
number allows for an additional 1,065.1 full-time

equivalent students in the calculation?

A. Right. That's how that weight works,
mm-hmm.
Q. Then there's a non-proficient student

weighting. And that is, they look at the kids that
aren't meeting standards, and they multiply that by
.0456 and that allows an additional 36.5 students,

full-time equivalent students for your district,

doesn't it?
A. Yes, it does.
Q. There's a new facility weighting, a

transportation weighting, and together those give y

and additional, what, around -- between eight and 9
students, is that correct?

A. That's correct.

Q. Then you have a special education weighting,

and that's really special education money that is

of
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calculated differently that flows through the

system. But that allows to you an additional 4,211
special education weighting kids, right?

A. Calculates that FTE, that's correct.

Q. Now, then what you do is you take all these
add-ons from the kids, from the original 18,476, an

you come up with what your number is with those
additional weightings. And that number is 35,107 a

of the '11/'12 year, is that correct?

A. Take the main FTE enrollment for children
and add additional weights, depending on the needs
the kids, and it comes up with a full-time

equivalency of 35,107; that's how the formula works

Q. What you do is you take that number and you
multiply it by the base and that gives you your
operating budget. And the operating budget for you
district, for '10 -- excuse me, '11/'12, was
$132,704,460, is that right?

A. That would be -- we commonly refer to that
as the general fund, and it's officially the

operating fund budget for the district.

Q. So the weighting increased -- for all the
weightings that you had that apply, increased this

base amount to your district as shown on

Exhibit 105 -- as we're talking about this year,

of
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aren't we, in there -- it increased it about -- abo

half?
A. Right here.
Q. Right there. Thank you. Itincreased it

about half. You get about double the amount of mon
per kid in the general fund, is that right?

A. It is -- | would not characterize that as
additional base, as you did, but it is additional

funding based on what the children cost, that's
correct.

Q. Then, to look at your operational amounts,
we want to look at what you have in your local opti
budget, and we'd want to look at what you get in
federal funds?

A. There are many funding sources that you need
to consider when building your budget.

Q. In your view, since you've been at KCK --

and how long have you been with KCK?

A 25 years.

Q. The funding has never been adequate for KCK,
has it?

A. We've never been able to meet the needs of

all of our children.
Q. In order for funding to be adequate, as you

view it, you're going to have to meet all the needs

ut
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of all your children?

A. We can't leave any of the children out. The
expectation of the Constitution is every child, and

that's ours, as well.

Q. In order for you to meet adequate funding
under your definition, you're going to have to meet

every need of every one of your kids; is that what

you're saying?

A. By every need, we do the best we can to make
sure that our children are successful on those

standards that our state has said are required --

Q. Every kid has to make standard for them to
be -- for there to be adequate funding, in your

opinion?

A. We should always strive for that. Whose
child will I leave out?

Q. And until that happens, your position is we
just need to keep increasing the funding and

increasing the funding and keep increasing the

funding?

A. We're not after just more and more and more
money, but we're after the resources that we know

work so children can be successful.

Q. So you think there is someplace where there

Is an adequate amount?
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A. There is likely someplace when you have the
resources that you need to meet the needs of your
kids.

Q. There is some --

A. Have we experienced that, yet? No, we
haven't.

Q. Likely, you think it's existed, we just

haven't found it yet?

A. | gave you some examples of schools that
have things in place that are working. That's the

kind of thing we need in every school.

Q. In Emerson Elementary, where it's working,
let's see, in 2011, on -- at least just looking at

the 3rd grade percentage of all students on alll
assessments, in reading there was, at that building

in 2011, let's see 26.3 that were approaching
standard, and 5.3 that were academic warning. So
around 31 percent of the kids on that 3rd grade at
Emerson, the school that seems to be approaching it
they didn't meet standards?

A. Well, | don't have access to that data that
you're referring to. The data that | talked about

earlier is this current year and it was for the

school, not grade level.

Q. Well, the state assessments results haven't
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come out for this year, have they?

A. Superintendents and schools have access to
the preliminary data, which you don't have access t

yet, but you will.

Q. And | don't have the preliminary data, |
guess, yet. It would have been nice to have it and

look forward to receiving it. So that we're on the

same page, by your recollection, looking at 3rd gra
reading at Emerson in your school district, it won'

be 30 percent, it will be 15? 20 --

A No.
Q. -- are not meeting standard?
A. Without having access to that particular

grade level, | can't give you a percentage. What |

gave you earlier was the aggregate of the school.

Q. It won't be zero?
A. No, it won't be zero.
Q. That's because no matter how much money you

infuse into a system. No matter how hard you work

it, you're not going to close a gap, you're not goi

to get everybody up to meets standards right away,

are you?

A. That has to be our goal, because whose child
would | say, you're not important, we're not going

keep working for that. Our goal is to make sure

de
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every child is able to master those things that our
state and our district and the nation, frankly, are
saying kids need to do. That's our work --
Q. Your goal, when you talk about what is
adequate funding and how it's never been adequate
funding is to make sure, by way of illustration, at
Emerson school, that we have zero kids -- not 20
percent or 15 percent or 30, which | guess was last
year -- who are below standard?
A. Our goal is make sure our children are
successful, and what success looks like has been
clearly defined by our state.
Q. Until we get that goal, as you understand
it, and as you said, the State said it exists,
funding will never be adequate, and you'll always b
back in court asking for more money, won't you?

MR. RUPE: Objection.
Argumentative.

JUDGE THEIS: Overruled.
A. What we want to be able to do is access
those resources that we know work, and they cost
money. It's not unlimited but we need to be able t
provide kids intervention, tutoring, extended --
Q. If it's not unlimited --

MR. RUPE: I'm going to object.
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He's cutting off her answer. | would ask Counsel t
let her answer the question at least.
MR. CHALMERS: | will happy to do
that, Your Honor, and | apologize. | think that th
witness has a tendency to, because she is an
advocate, to give speeches, and I've been trying to
move back to the question. But when she does that,
I'll object and ask that she be restricted to her
guestion, so | don't have to interrupt, if that's
acceptable.
JUDGE THEIS: Allright. She may
not like your questions, but she's required to
answer, so if you don't like her answers, you don't
really don't have a position there.
MR. CHALMERS: | think that's fair,
too. And I've lost sight of the question.
| know what it was.
Q. (By Mr. Chalmers) And that is, you indicated
In your last answer there is some ending point wher
enough money is enough, where it's adequate, where
it's suitable?
A. | believe what | talked about were the kinds
of things that we need to be able to provide
children. If we had the resources to provide those

then we can be successful with our kids.
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Q. Is there an ending point where enough is
enough?
A. | think you're suggesting that what I'm

advocating for is unlimited resources, and that
misses the point. What I'm advocating for is to
implement for children the strategies they need to

successful, and they cost money.

Q. You don't want unlimited resources?

A. What | want is for our kids to be

successful.

Q. You can agree that you don't want unlimited
resources?

A. | want whatever it takes.

Q. There is a limit where you don't have to go

anything more?

A. That limit is based on kids being
successful.
Q. And you define that on every kid, no matter

their circumstances, no matter what conditions, bei

able to satisfy the meets standards on the Kansas
assessment tests?

A. Perhaps, Mr. Chalmers, it's not as important
what | say as what the law is now requiring. Right

now, No Child Left Behind says, 100 percent by 2014
Q. No Child Left Behind sunsets in 20147

be
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A. Right now, it is our guidance --

Q. There is a waiver in place, the federal
government has already said that it will accept
waivers, hasn' it?

MR. RUPE: Objection.
Mischaracterization. That's not what it is.

JUDGE THEIS: First, you ought to
ask her if she understands about the No Child Left
Behind.

MR. CHALMERS: Okay.

Q. You have indicated that the No Child Left
Behind statute states some sort of standards that a

in place, is that right?

A. That's correct.

Q. And what the No Child Left Behind statute,
the federal statute, does is talks about the certali
requirements for federal funding for Title | fundin

and underfunding, isn't it?

A. The current law says 100 percent by 2014.
Q. And that law put together these goals that
we've seen of Exhibit 205, that, based on that law,
Kansas came up with how the math assessments would
in time, so that by 2014 everyone would be at 100
percent?

A. No Child Left Behind set the endpoint and

re
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asked states to establish the progress.

Q. And that's what this progress is shown, is
what the State established to try to comply with No
Child Left Behind?

A. That's correct.

Q. Now, No Child Left Behind talks about
federal dollars, doesn't it?

A. Talks about federal Title | dollars,
specifically, yes.

Q. It talks about, if you want to receive
federal Title | dollars, then you've got to -- as

feds will, there's strings -- you've got to do thin

to hit this goal in 20147

A. That's their expectation.

Q. If you have a kid that is sick and doesn't
make it to a Kansas assessment test, one kid in all
of Kansas is sick and doesn't make it to an
assessment test, you don't have 100 percent meets
standard, do you?

A. The law requires that you test 95 percent of
your children. And so you must test that many kids
So there are children who have catastrophic issues
that aren't able to participate in a given year and
they're excused from that test.

Q. So your thought is, under the federal law --

gs
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and | don't know | disagree with you -- but your
thought is that if you got 5 percent of the kids th

are absent for whatever reason, we're okay?

A. The requirement is that you test 95 percent
of your children, and of those children, by 2014, a
of them would be at least proficient -- or basic if
you read the language of the other test -- or highe
yeah, that's the expectation.

Q. And so it's -- bring it down. Let's say
we've got one kid who has horrible, emotional
problems who has something that just went on
traumatic in their family that day before the test,
bright kid. They go in and they don't give their

full effort and they fail the test; don't meet

standard, do you?

A. No. Unfortunately, our children, in life,
experience a lot of challenges. That doesn't mean
that we say that they cannot be successful. And so
there are times when kids don't perform at their be
on a given day.

Q. No one really imagined that there would ever
be 100 percent compliance or 100 percent meets
standard by 2014, did they?

A. | don't know that | can respond to what

people might imagine --

at
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Q. It's not possible --

A. | do know that's the expectation --

Q. -- to have 100 percent meets standards by
20147

A. | don't know if it's possible. That's what

we've been asked to do and that's what we're workin
to try to do.
Q. The federal government, recently, through
the Department of Education, who's tasked the
responsibility to administer the No Child Left Behi
statute, has indicated that it will grant waivers.
You're aware of that, aren't you?
A. | am.
Q. The State has applied for a waiver. You
know that, don't you?
A. | do.
Q. And it's a given, it's a certainty, that
some sort of waiver will be granted to the No Child
Left Behind requirements. Do you know that?
MR. RUPE: Objection. Calls for
speculation.
JUDGE THEIS: He asked her if she
knew, so she can say yes or no.
A. Well, if | may, I'm aware that there's a

waiver. I'm also aware it is not a given, because

nd
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have the experience with our own waiver that it

wasn't a given; half approved, half was not. So

nothing is a given.

Q. Would the commissioner, the Kansas
commissioner for the Department of Education be in
better position to know whether a waiver would be
granted, than you?

A. My answer was based on my own experience
with our own district's waiver. I'm not going to
speculate about what the commissioner's experience
might be or what she knows.

Q. Your experience with a different waiver at a
different time, different issues, is what you rely

as to whether or not a waiver will be granted in th
instance?

A. | think your comment was that a waiver was
given, and | was responding to that; waivers are no
givens.

Q. | don't want to parse words with you. It's
certain. It's as certain as it will rain sometime
the next 180 days. We don't know when, but it will
happen.

MR. RUPE: Now he's arguing with
her.

JUDGE THEIS: Sustained.

on
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MR. RUPE: Argumentative.
Q. When the No Child Left Behind statute, if
the waiver is granted -- at least assume with me it
will be granted -- then the numbers on Exhibit 105

for the last couple years will look different, won'

they?
A. | don't know what they'll look like.
Q. Does it make sense to you to decide what is

a suitable education and funding for a suitable
education on a federal statute that has requirement
that are unlikely to be in place over the -- well,

before the end of this year?

A. As the State has defined suitable, it
doesn't talk about No Child Left Behind. It talks
about the kinds of skills and knowledge that we, as
Kansans, say we want from our children. That's wha
we follow.

The federal guidelines set a performance
level for schools, and particularly leverage that
through schools that are high poverty, and that's
their target. But they don't talk about,
necessarily, what it is kids need to know and be ab
to do. They just say, have your kids on that
performance measure that your state chooses to be

this level of success.
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Q. Actually, what the state government does is
has a series of statutes that talk about

accreditation, is that right?

A. They have a series of statutes --

Q. And then they have, within those statutes, a

series of regulations that talk about accreditation

don't they?
A. They do.
Q. It's within those regulations that they talk

about the performance standards that's part of the
QPA that's currently in place, and the performance
standards, in part, talk about what performance are
on some Kansas assessment tests, is that right?

A. We talked about qualify -- in the QPA
process yesterday, performance and quality
indicators.

Q. And they have, within those assessment
standards -- and you talked about those yesterday -
the accredited schools. Let's talk about those.
That's part of a statute which is a blow-up here;
would be Exhibit 39. Says, every accredited high
school in the State of Kansas shall also teach the
subjects in the areas of instruction necessary to
meet the graduation requirements adopted by the Sta

Board of Education by 2005.
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So you got to teach something in order to be
able to meet the graduation requirements, as the
statute provides, right?

A. That's what it says.

Q. It says, in addition to the subjects that
are set out in these other statutes, every accredit
school shall teach the subjects in the areas of
instruction adopted by the State Board of Education
as of January 1, 2005.

So there are certain things that are set out
in these regulations. And then it says, the subjec
in areas for instructions shall be designated by th
State Board of Education to achieve the following
goals established by the Legislature to follow to -
well, to allow for -- I'm reading this sideways --
allow for the -- and then it has the list, is that
right?

So you have to teach the subjects in the
areas of instructions necessary in order to -- excu
me, teach the subjects and areas of instructions
shall be designed to be able to meet those goals,
that's right, right?

A. That's what it says.
Q. Okay. And then it has what have been

referred to as the Rose Factors, and we get into

ed
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what's talked about. Nothing in this statute talks
about how you will meet the requirements of the No
Child Left Behind, nor does anything in this statut
talk about specific performance levels on Kansas
tests, does it?
A. Not here.
Q. When you look at -- and | don't know whether
Mr. Rupe had it blown up or not, when you look at t
regulations for accreditation -- Exhibit 40?
MR. CHALMERS: His exhibit.
MR. RUPE: Are you showing her 407?
MR. CHALMERS: I'm looking for it,
if that's what it is. Is that the regulation?
MR. RUPE: This is on compulsory
school attendance.
MR. CHALMERS: No, that's not what
| want. Tell you what, I'll come back to that
because we're close to a break and | want to move
on.
Your Honor, what is your preference
as to when we do break?
JUDGE THEIS: Whatever. We're
going to be gone for probably hour and 15 minutes
whenever we do. It's whenever it's convenient.

MR. CHALMERS: We're trying to find

he
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a document. Maybe this is an appropriate time --

it's high noon -- to break rather than have you sit

around.
JUDGE THEIS: 1:15. Be in recess.
(A recess was taken.)
JUDGE THEIS: Be seated. Thank
you.
Q. (By Mr. Chalmers) I'd like to hand the

witness Exhibit 1121 and 1122.
THE WITNESS: Thank you.
MS. TIBBETS: Mm-hmm.
Q. (By Mr. Chalmers) Doctor, | think that maybe
you visited with Mr. Rupe about this yesterday, but
can you recognize Exhibit 1121 is a copy of a fact

sheet dealing with quality performance accreditatio

QPA?
A Yes.
Q. And before the lunch break, we were

talking -- or started talking a little bit about th
QPA. And the QPA is related to the accreditation
process in our state, is that right?

A. That's right.

Q. And | don't know that it's clear in your
testimony, but just to be certain, how a student do

or how a district does, or a school does, on the
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standardized tests is one of many factors that the
State looks into as to whether you are accredited a
maintain your accreditation status, isn't that righ

A. That's correct.

Q. And so if you meant to imply -- and
obviously you didn't -- that just success on that
test alone is what the State defines as

accreditation, then that would be wrong?

A. Right, | did not mean to define it as a
single point.
Q. Now, looking at Exhibit 1121, it talks about

the performance criteria, and it summarizes that, a
there are four. There's student performance,
participation rate, attendance rate, and graduation
rate, is that correct?

A. That's correct.

Q. And under student performance, it talks
about the percentage of students must meet or excee
the standard on reading, mathematics, science, soci
studies, and writing, state assessments or
demonstrating increased overall student achievement
using the expected gains formula. So it's one of t

two under that test, isn't that right?

A. Yes.

Q. And if we go to -- you don't have it before

nd
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you -- but Plaintiffs' Exhibit 54, for reference, i
the quality performance manual, it talks about a sa
harbor. And it's that safe harbor that defines
whether or not you're making sufficient improvement
for those standards, isn't that correct?
A. That's correct.
Q. And safe harbor applies to a student if a
percentage of students who are not proficient on th
state measurements increased by at least 10 percent
from the previous year's result. Safe harbor appli
if there's 95 percent or more participation on a
test, the school as an attendance rate of 90 percen
or more, and the school had a graduation rate of 75
percent or improved over the previous year.

So that's what we're talking about as safe
harbor. Does that sound right?
A. That's sounds right.
Q. I've got the document in front of me, but
that sounds right?
A Yes.
Q. Now, the QPA requirements and the statutory
requirements that you and Mr. Rupe went through and
we talked about briefly before the break, they call
out, in some instances, what classes need to be

taught, is that correct?
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A. Specific classes that need to be taught, it
does. It talks about that and the QPA document tha

you have in front of you.

Q. And they also provide a standard from which

local districts are required to have curriculum to

meet that standard?
A Yes.
Q. And there are a certain number of hours that

kids have to have, days that they need to attend

school?
A Yes.
Q. And then you need to have teachers that are

gualified as the State requires it under the qualit
criteria, is that correct?

A. That's correct.

Q. Now, your district provides the classes and
the curriculum that are necessary to satisfy the QP

A. Yes, we do.

Q. Your district provides the teachers that are
licensed as are required under the QPA?

A. Yes.

Q. And your district, each one of the schools,
at least to date, are accredited by the State, is

that correct?

A. We have been given notice of one school that

A?
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will not be, but that notice has not been formalize

Q. What school is that?
A. Douglass Elementary.
Q. So you've got one school that was probably

conditionally accredited?

A. That's right.

Q. And it's now on improvement. It's a Title |
school?

A. It's a Title | school.

Q. So what it's looking forward to, | guess, if

that's the correct way to put it, is it's going to

have the same sort of intervention that the other
elementary school you talked about received, that i

you're probably going to replace the principal, may

some staff, and start over the process in terms of

getting it accredited, is that correct?

A. We'll engage the process and determine what
Douglass needs, but it will likely have some of tho

pieces in place.

Q. In fact, that's already been going on at

Douglass, hasn't it?

A. No.

Q It's not a Title | school?

A. It is a Title | school.

Q Does it get Title | funding?
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A. It does.

Q. So it's had federal funding to do that, but
those funds have not been expended in the same way
that they were in the other school -- what's that

other school's name?

A. Emerson.

Q. Emerson, they've not been expended the same
way?

A. No, haven't had the same resources. It's

different kinds of Title money.

Q. Are they both Title | money?

A. One is called School Improvement Grant that
Title | schools are eligible for. The other one is

Title | funds, comes from the same pot, but not the

same way of obtaining them.

Q. Now, when the money comes to your district
from the State, the general funds, or when the mone
you collect as part of your LOB moneys, then it
becomes the responsibilities of the school district
through its board and its administrators to decide

how the money is to be allocated among the schools,

is that correct?
A. That's correct.
Q. So that is kind of a local decision that

your district makes as to what schools get what
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money, is that right?

A. Well, we don't have just unlimited ability
to make that decision or local control. We have to
follow the guidelines provided or the regulations.

Q. And | appreciate that. The guidelines
you're talking about and the regulations, those tal
about moneys that may have to go to -- if you've go
weighted kids, that may have to be spent on certain
at-risk kids or certain kids that fall in the

weighted categories, is that correct?

A. In addition, the Title money has
requirements we must follow.

Q. Sure. So if you're a Title | school, if
you're the Dodge Elementary, and you're getting mon
from the federal government under Title I, that mon
needs to be spent at your school?

A. That's correct.

Q. Now, still, that leaves your district a

great deal of latitude to decide how to spend the
money, school to school, doesn't it?

A. Yes, we have latitude, decision-making power
on how that works.

Q. Your district has a great deal of control on
the specific curriculum and strategies that they us

to teach the curriculum, doesn't it?
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A. As long as the curriculum is aligned with
the standards, yes.

Q. And strategies used to teach the curriculum,
that's a local decision, is it not?

A. Itis.

Q. One of the decisions that your district has
made is -- and maybe I'm wrong on this -- | thought
you said, special and additional resources were
allocated to the Sumner Academy?

A. | don't believe | said special or

additional. They have a different pupil/teacher

ratio; | mentioned that.

Q. Are they getting more money at Sumner
Academy?
A. In essence, they are in this way: They have

fewer children with the teachers assigned to that

building.

Q. So a decision has been made that we will, by
percentage, allow more of our resources to Sumner
Academy, those kids that have to test in and prove

that they're worthy to go to that school?

A. That would be a reasonable assumption.

Q. Before | leave accreditation too quickly,

you talked yesterday about the Common Core Standard

Were you at KCK when the last change in standards
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took place, which | guess were implemented in 2003?
A Yes.

Q. And you understand that every so often, in
fact statutorily every seven years, there has to be
revisiting of those standards and looking them to s

if they're still suitable, don't you?

A Yes.

Q. The Common Core Standards we've talked
about, that's what's going on now, today, to try to
revisit those standards in this state, isn't it?

A Yes.

Q. Now, in terms of when those will be ready
for the purpose of testing kids, it won't be any

earlier than 2015, will it?

A. The assessment, we're told, will be ready
2014/'15 school year.

Q. But it won't be this next year?

A. For the assessment. The standards are
already available and in place in many of the conte
areas.

Q. When testing, and it's part of whether we're
talking about No Child Left Behind or whether we're
talking about testing as it relates to Kansas
assessments, there are testing accommodations that

are made in some circumstances for students, aren't
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there?
A Yes.
Q. Special ed, English as a second language,

they can, under some circumstances, have

modifications in their tests?

A. Yes.
Q. What is KAMM?
A. Stands for the Kansas Assessment of Multiple

Measures, and it is available for some special
education students. Would you like me to go
further?

Q. No, | think that's helpful. Because there's
a recognition that, for some kids, it's not

appropriate to have them take that same test as all

the other kids, so you can make certain adjustments

Is that right?
A. That's correct.
Q. Cut scores. Let's talk about those. Have

you ever had heard the phrase -- probably have --
graded on a curve?

A. Certainly.

Q. When you talk about a cut score, and
Mr. Rupe was talking about those yesterday, | think
it was the proficient standard was -- was it starte

at 65? Or was it 60? Or 50? Do you remember what
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it was?
A. It changes for every grade level.
Q. It was somewhere in the 60s, is that right?
A. To be considered proficient.
Q. Okay.
MR. RUPE: You want to use this?
MR. CHALMERS: Mr. Rupe, thank you.
Q. Exhibit 76 might be, as to reading

assessment cut scores, and | think it's mathematic
or general mathematic or cut scores, and it has the
cut scores for the different ages, as you pointed o
where the meeting standards, cut scores start in th
60s, and | think the highest one is in the 70s, and
think there's one in the 50s, is that right?

A. Yes.

Q. Did you have any involvement in the

preparation of the Kansas assessment test?

A. Clarify for me what you mean by preparation.

Q. Back between 2003 and 2005, the Kansas

assessment test was created to test the standards,
the ones that we're now using that we've been talki
about for the last couple of days. Were you involv
in the creation of those tests?

A. No.

Q. Do you know if they were peer reviewed?
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A. | believe they were. We had staff that

would have been involved in that process.

Q. Do you know what outside agencies outside of
Kansas would have peer reviewed those standards?

A. No, | do not.

Q. Do you know if they're approved by the
federal government?

A. The standards or the assessment?

Q. The assessment test.

A. As part of the State's overall plan they

were approved.

Q. Do you know if the federal government would
have reviewed the methodology for the testing to
approve the appropriateness of the assessment tests

A. I'm not aware of their process.

Q. Do you know if there were outside
consultants, particularly at KU, that are involved

the science of putting together these tests, that

were asked to look at these tests and asked to give

their approval?
A. Yes.
Q. Now, someone made the decision that 50 was

the appropriate cut score for high school mathemati
and -- or 50 percent, and you're not, in any fashio

criticizing that decision of that cut score, are yo
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A. No.
Q. You were asked about No Child Left Behind,
on whether you can opt out, dealing with a specific
exhibit, it was Exhibit 72,
MR. CHALMERS: And I'm sorry, Gaye,
do we have Exhibit 727?
MS. TIBBETS: 10727
MR. CHALMERS: 72.
MS. TIBBETS: Plaintiffs'?
MR. CHALMERS: I'm going to hand
you my copy of Plaintiffs' Exhibit 72.
MR. RUPE: She has it.
MR. CHALMERS: Oh, she does? Thank
you.
Q. (By Mr. Chalmers) This is a one-page
document that is entitled, No Child Left Behind Act
of 2001, is that correct?
A. Yes.
Q. Now, yesterday | think you were asked
whether or not this document described whether you
can opt out of No Child Left Behind or not. It may
have been that you had understood that you were
talking about the full law, but this document itsel
really doesn't talk about an opting out or not opti

out, does it?

ng




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTHI A LANE -- CROSS BY MR CHALMERS

350

A. No, it does not.

Q. If we wanted to know how the No Child Left
Behind statute works when it sunsets, if it sunsets
what the implications are to a state that does not
abide by that, we'd want to look through the entire
law, wouldn't we?

A. You would not find it on this sheet.

Q. We'd want to look at the entire set of
statutes that would call that out, | presume? That
would be a reasonable way to do it?

A. Yes.

Q. You talked about sanctions under the No
Child Left Behind. And do you know, today, whether
or not the sanctions that you indicated, which
theoretically could involve a school being closed,
whether those sanctions would be implied given that
the statute is going to sunset in 20147

A. We -- | have not been given any direction
that they would not apply.

Q. One of the things that happens if you are a
school, under the No Child Left Behind mechanisms
that the State have agreed to, is if you are a scho
that needs improvement, that you can be eligible fo
Title | money, is that correct?

A. Yes, if you have a number of children in
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poverty eligible.
Q. And in your district, as a practical matter,
is there any school that wouldn't be entitled to

Title | money based on just that, poverty, or be

disqualified?
A. All of our schools qualify.
Q. Under Title | school improvement, it

requires an annual review of the status of the scho
using defined benchmarks in order to ensure that th
school is making adequate progress towards achievin
the long-term proficiency goal, is that correct?

A. Yes.

Q. And the resources to do that are provided by
the federal government, and they are to be targeted
to specific proven investments in Title | schools a
districts that face severe academic challenges, is

that true?

A. We are not limited to those resources, but
yes, we apply those resources.

Q. Title | schools identified for school
improvement, corrective action, or re-structuring ¢
receive additional funding administered by the Kans
Department of Education that is funded from the
federal government, is that right?

A. Yes.
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Q. Now, your district -- see if we have --
MR. CHALMERS: 1058 and 1059.
MS. TIBBETS: 57 and 58 -- or 58

and 597?

MR. CHALMERS: Yeah.

MS. TIBBETS: We do.

MR. CHALMERS: Pass those to the
witness.

MS. TIBBETS: Mm-hmm.

THE WITNESS: Thank you.
Q. (By Mr. Chalmers) Your district, in 1059, is

shown to have received -- and in the first -- it
would be in the Title I allocation. So if you move
back from the front it's about -- one, two, three,
four, five, six -- seven pages in -- sorry, six pag

in. It shows that you received, if you found it,

what, $11,606,137 in Title | allocations for the ye
2012, is that correct?

A. Yes, itis.

Q. And the previous year, you received a little
bit more than that, about 112, or almost 113,000, b
you still received about $11.7 million, is that
correct?

A. That's correct.

Q. Looking at Exhibit 58, we turn to the last

es

ar

ut




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTHI A LANE -- CROSS BY MR CHALMERS

353

page of that exhibit, it shows that your district -
well, this year, is expected to receive about $11.5
million in Title | money, is that correct?

A. Yes, itis.

Q. Now, the Title | money then, or the Title |
money is available to be used in the fashion that i
was used in the Dodge school, is that correct -- |
mean the Emerson school, is that correct?

A. It's a different pot of money, but yes,
these funds are available to use in our Title |
schools.

Q. There is Title Il money that has been

provided to your school district. What is Title Il

money?
A. It's for professional development.
Q. And your district, according to

Exhibit 1059, received in 2012 approximately $1.5
million for professional development from the feder
government, is that correct?

A. Yes.

Q. And the preceding year, you received
approximately $1.8 million in federal moneys, is th
correct?

A. Yes, itis.

Q. What is Title llI? What are Title Il
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allocations?

A. Title Il money is used to supplement our
bilingual program.

Q. According to Exhibit 1059, in this year, you
received from the federal government -- this is sho

on the third to last page -- a total of, including

the immigration aid, about $670,000 under Title 111

A Yes.

Q. Is that correct?

A Yes.

Q. | want to talk to you about Emerson school

just briefly, so | understand. The improvements th
you saw in the Emerson school, they started, what,
immediately after these federal moneys and programs

were put in place?

A. We saw improvement after the first year.

Q. So they would have been first implemented
what year?

A. The 2010/'11 school year.

Q. And so the test results and improvements,

would we have seen those in the '10/'11 year, or
would that have been in the '11/'12 year?

A. Both years.

Q. So actually, immediately, you saw that

improvement in the '10/'11 year, right?
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A. We don't see the same level, but we saw
improvement, yes.

Q. Within that school, the fashion in which the
improvement is observed changes a little bit, grade
to grade, doesn't it, as far as looking at the
assessment tests?

A. If I understand your question correctly,
you're asking me if each grade level has a differen
level --

Q. It's a bad question. If what | were to do
was to look at and plot out how that school did, wh
you look at the grade levels as opposed to as an
average, that graph would look different for

different grades, wouldn't it?

A. Yes, it would.

Q. In fact, if we take the Kansas -- or the
Wichita -- if we take the Kansas City, Kansas

district as an example, and if we were to map out
saying, okay, here's how much on average one year,
next year, next year, we would have, kind of, a gra
that would show a line that would move along,
wouldn't we?

A. Yes, each grade level would have performance
at different percentages of kids, if that's what yo

mean.
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Q. And | think that it may be that there's a
similar graph that you were shown at one point, but
to illustrate what I'm getting at, I'd have to have
another blow-up that | don't have, so I'll pass on
that.

| think that visually what we're talking
about is, if you had a line graph, if it went up a
little bit one year, you'd have it would go up; if
was flat, it would be flat; it would go down -- you
know what I'm talking abut?
A. Sure, that's possible.
Q. If we were to drill down and look at -- not
looking at the state -- or at the district's averag
but looking at each school within the district, wou
we expect to see different lines, where it goes up
little bit one year and down a little bit one year,
that aren't consistent with the others?
A. Let me answer it this way, if | think |
understand you correctly, that the line would not b
a straight line up. Sure, there would be variation
in performance of the students.
Q. And that might vary within grade levels.
You might have a different looking line or a
different looking graph for 3rd grade math than you
might have for 5th grade math?
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A. Yes, likely you would.
Q. Let's pull out 1163.

THE WITNESS: Thank you.
Q. 1163 comes from the website. And you
recollect this as being what the Kansas Department
Education has on its website which reflects
information about each individual school's -- not
each, but in this case several individual schools -
about individual school's results on tests over tim
Is that right?
A. Yes, this appears to be various schools in
our district.
Q. So if we take the first graph on 1163, and
so that we look at it, this is for 3rd grade kids f

the year 11 -- or excuse me '10/'11, is that right

A. The graph in the middle of the page, yes,
3rd grade for the year.

Q. For Douglass Elementary?

A. For Douglass.

Q. If we look at the second page, there's a

graph and that would show that in 2006, the bottom
number, which is a square with dashes going up, wou
show that there was a pretty dramatic increase in t
percentage of kids that were meeting standard betwe

'06 and '07, and between '06 and '09 -- or '08, is
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that right?

A. Between '06 and '07, and '07 and '08 --

Q. --'08?

A. Yes.

Q. And then you've got a drop down in 20117

A. Yes.

Q. Now, if we go a couple pages, and now we're

looking at 4th grade in the same school, reading
assessments, and there you have a drop between '06
'07 in performance on the tests, a jump in '07 to

'08, and then a drop in '08 to '09, and then a very
gradual increase after that, is that correct?

A. Yes.

Q. If we go just a couple more pages, again
we're at Douglass Elementary, and we're talking abo
reading assessments. We've got a big jump in '06 t
‘07, we've got a little bit of rise in '08, and the

we've got a lowering, thereafter. Butin each one
those graphs, they show a different picture than wh
the other graph showed, is that right?

A. They're not the same, that's right.

Q. And | could find a graph -- well, I don't
know. If I move back a little bit further and look

at reading assessments at Eisenhower Middle School

for the 8th grade --

to
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MR. RUPE: What page is that?
MR. CHALMERS: | wish they were
numbered. It's about two, three, four, five, six,
seven, eight -- it's about 17 or 18 pages in,
Counsel.
Q. | don't know if you found it or not. 8th
grade, Eisenhower Middle School. | kind of just we
there randomly.
MR. RUPE: Do you have it?
THE WITNESS: | believe | do.
MR. RUPE: Okay.
Q. That shows not much improvement between
'06/'07, and then a drop between '07 and '08, and

then improvement up to '10, a little bit of a drop,

is that right?
A Yes.
Q. Which is, kind of, completely different than

what we were looking at when we were talking about
some of the earlier ones, isn't it?

A. Different picture than Douglass.

Q. There's a chart that was shown in opening
that eventually we're going to need to mark, | gues
just call it the Kansas City general chart. And I

move it real fast so it doesn't block, Counsel,

but -- that's fine. Thank you.
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Do you recognize this chart as reflecting
those students that passed, if you want to use that
term, or at least met standard on the various tests
that were available back in 2003 over time, that's
'03 to '10/'11, don't you?

A. Is your question do | recognize the chart
or -- help me with what the question is.

Q. Well, what | want you to do -- and maybe you
don't, I can tell you what it is -- but you recogni

that what the chart does is shows what those studen
that are meeting standard, what percentages are ove
time for the various grade levels? It also shows
graduation and poverty, but that's what it shows,
doesn't it?

A. Well, you know, I'm lacking a little
information here because | don't know if it shows
proficiency. But | do see grade levels by test and

do see scores and years.

Q. That's fair. The data is what the data is,
but | just want to make sure that | have an
understanding of your earlier testimony. | thought
heard you say yesterday that you would expect that
you tasked more resources, gave more money for the
strategies you've talked about, that you would expe

to see immediate improvement in student performance
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on these tests. Is that what you said?

A. | don't believe | used the word "immediate,"
but | would expect to see improvement.

Q. And we know from your experience with the

school whose name keeps escaping me because | want

call it Dodge --

A. Emerson.

Q. Emerson, we know it was immediate there?
A. Dramatic infusion, yes, within the first

year.

Q. And is it your testimony, then, that we're

not going to see any pattern of improvement by
increasing money, that there's going to be
improvement, but we don't know whether it's going t

be one year or two or three or four?

A. It takes time. They're human beings. It
takes time.
Q. We think it's going to take more time for

the money to come in before we see improvement?

A. | don't know what the direct correlation

will be, because we've never had sufficient resourc

to know that, but with more resources, we can make
improvement.

Q. And you've also testified that when you take

the money away, that you wouldn't expect to see an

to
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immediate dropoff?

A. Yes, that's correct.

Q. Mr. Rupe has coined the phrase "alag." Is
that something you agree with?

A. Yes, | do agree with it.

Q. Now, the example you give of lag is
professional development. And that's kind of the
idea, if you teach a man or woman to fish, then you
don't need to feed them. | mean, that's kind of th
basic concept, isn't it? Once they know, you don't
have to teach them again?

A. Yeah, once people have gained knowledge,
then they have that moving forward.

Q. Well, there are other things, too, like
class sizes and tutoring and during-the-school
interventions and mentoring, all those things, you
don't teach them and take it away, it's either ther

or not, isn't it?

A. It's not really a lack of want, because with
reduced funding you can do part of that, but not
maybe all of it. So itisn't yes or no in this

particular instance.

Q. Requires not only infusion of money, but
spending the money in the right way to get the

results?
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A. Yes.

Q. Now, this chart, | want you to assume with
me that these percentages shown down at the bottom,
talking about the general test score for Kansas Cit
kids, show an 11 -- or excuse me, a 16.11 percent
increase -- | think it's just a matter of math --

between '03 and '04, in terms of performance on

tests. Can you assume that with me?

A. | will assume it with you.

Q. The same is true with these other numbers.
It looks like between '04 and '05, there's about

13.65 percent increase?

A. Yes, | see that, yes.

Q. And assuming this is correct, there'd be
about 8.1 percent decrease from '05 and '06, in the

general test scores in the Kansas City area, is tha

right?
A. According to that information.
Q. Now, if we accept that there is a lag time

when you first start putting more money in, before
you get results, we wouldn't expect the lag time to
result in a decrease in student performance, would
we?

A. Is your question, does the lag explain that

8 percent loss? Am | hearing you right?
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Q. I'm just trying to get a handle on -- you
talked about a lag time. | thought maybe you said
"iImmediate" yesterday. I'm trying to get a handle
what your testimony is. And the way I'm trying to
ask it is, if you would expect a decrease, if there

had been an infusion of money between '05 and '06,
test scores?

A. | would not expect a decrease. Also, |
don't think | said "immediate." But | would not
expect a decrease. Something else has to explain t
results that you have there, and since I'm not sure
where all those numbers came from, | can't really
explain that.

Q. Now, | got to tell you that | created some
confusion, and | apologize, and | want to clarify i
now, about when the money is infused. And | want t
see if this is consistent with your understanding,
because | think this is maybe what you said, but |
just want to be clear.

And what | have is Plaintiffs' Exhibit 4
that sets out the basis for each successive year,
starting 1992 through 2011/'12, on its first and
second page. And it would reflect that in '05/'06
which I'll tell you, that's how this chart is set

up -- let me say that -- make sure it's right, yeah

he
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because the year three, four -- yeah, yup, that's t
way it was.
So in this year, the base would have gone up
from about 360 -- excuse me, 3,863 to the 4,257, th
this would have been the first year where there wou
had been any change in Montoy money, which would ha
been based on some activity that the Legislature di
that the Kansas Supreme Court found was not
sufficient. But there was an increase that year.
that consistent with your understanding, that it wa

in this year when we started to see some money?

A. If that year and that date reflects
2005/2006, that would be correct.
Q. Then, 2006/'07, that's after the Montoy

decision approved the present statute, so that woul

be really the second year of infusion money, is tha

correct?
A. Yes.
Q. Now, | want to talk to you about -- about

'09. That would be '08/'09, that would be the firs
year that, because of budgetary concerns, there was
reduction in the base, is that correct?

A. Yes.

Q. And in that year, do you have any

information that would quarrel with the idea that

he
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there was an increase of 5.4 percent in the
performance on these tests on these categories show
for Kansas City?

A. You're asking me to go on recall without
actually having the data in front of me --

Q. That's fine.

A. -- but it looks reasonable that that could
be our results. The bottom line looks consistent

with what | remember from our data.

Q. The Kansas poverty, and we had talked about
that, but it's pretty much the same thing. It has
number of 15.10 percent in that column for the firs
year where there was a reduction in the base. Doy
have any understanding as to or recollection as to
why the kids that were in poverty in your district
during that year had an increase in performance of
their tests on any basis other than just money? In
other words, was there something else going on in
their lives, some additional training something lik
that?

A. You recall | talked about the fact that most
of our kids are at-risk, and so the intensive
professional learning that we began, the resources
tutoring, and all of that would have been in place

for those students. So that would be my explanatio

ou
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Q. Then, we've got a couple years where there
continues to be an increase as the base goes down,
according to these numbers. And that's consistent
with your understanding, isn't it? | mean, that th

test scores in your district have continued to go u

in '08 -- excuse me '09/'10, '10/'117?

A. Yes. Yes.

Q. And your explanation for that is this lag
concept, is that right?

A. Well, that would be part of it. And you
know, my earlier comment about staff being determin
to continue things, despite.

Q. Would it have anything to do with the fact
that the cuts that were put in place really didn't

impact instruction or instructional support?

A. That was part of our strategy, was to try to
keep them away from the classroom as long as
possible.

Q. The cuts that you talked about they
include -- well, you went through them before, but
was unclear, did you actually cut any transportatio

in Phase 4 of the cuts of the exhibits you showed?

A. We cut the activity busses that would stay
for enrichment classes and for those

extracurriculars.
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Q. So when we look at those exhibits again,
what we'll see, it shows some numbers for reduction
in transportation. And what you did is you cut a
portion of those in ...

A. And I'd have to look at the document to
verify -- we talked about the cuts we made to the
eligibility for transportation, extending that to t

miles from a mile and a half.

Q. You talked about what resources were
necessary, or you thought were necessary, to improv
performance on these standardized tests. And | wro
down -- | want to make sure I've got a complete lis
here in the strategies -- tutors, mentors, target
instruction, extended summer school, maybe lower

class size, is that --

A. Professional development.
Q. | forgot that.
A. Reuvision of our curriculum, use of -- we

call them check points, but they're formative
assessments, short tests that inform the teacher
about where their kids are and how they're doing.

Q. The professional development teachers in
your district are like every other teacher, |

presume, in that they're required to do some

professional development each year to maintain thei

WO
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license, is that correct?
A. You're asking me if the teachers follow the

requirements for licensure renewal?

Q. I'm asking if they're required to follow
it.

A. Okay. Yes. Yes.

Q. And your district provides professional

development, is that correct?

A. We do.

Q. And you've provided professional development
free of charge to your teachers for an extended

period of time, haven't you?

A. We have.

Q. That's part of the comparative advantage

that you said your teachers have that cause you to

concerned that they're being cherry picked by other

districts?
A. We invest in our teachers.
Q. And you've been doing that before Montoy and

continue to do it today, is that right?

A. We did it before Montoy, and we were able to
infuse additional opportunities for teachers with

additional resources. We have since had to cut bac

but we're still training other teachers.

Q. And the cutbacks you're talking about on the

be
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professional development, those have been in paying

for going to some third-party or some other locatio

for --
A. That would be an example.
Q. You continue to maintain the same level of

in-house professional development as you did before
the 2009/2010 school year, is that correct?

A. We are attempting to maintain that. If it's
exactly the same level, you know, | would have to,
you know, really think about that.

Q. Now, we talked about tutors, mentors, target
instruction, standard summer school, lower class
sizes, professional development, curriculum changes
and the check points. Those are all things that,
when you're trying to figure out what to call them

for an expense basis, would either be instructional

or student support expenditures, right?

A. Yes.

Q. Talk about exhibit -- and may still be up

there -- here itis. The profile we talked about,

Exhibit 10217?
A. Yes, | have it.
Q. And if we turn to, in that document, page 3,

under the heading four, second paragraph, it reads,

"Budget reductions were aimed at areas not related

to
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instruction and student support." Did | read that

correctly?
A. Yes.
Q. Goes on, "However, after several years of

delayed building maintenance and equipment purchase
due to tightened budgets, it has become necessary t
address a variety of postponed building maintenance
and equipment needs." Did | read that correctly?

A. Yes.

Q. A few housekeeping things, | think. NEAP,
you talked about that yesterday, about the mapping
test, with Mr. Rupe, that NEAP had done with a numb

of Kansas student assessment tests. Do you remembe

that testimony?
A. Yes.
Q. Now, the mapping test is designed to look at

how the Kansas assessment measures up to assessment
in other states, is that correct?

A. That would be my understanding.

Q. It's not designed to say, how does Kansas
measure up to NEAP, is it?

A. It's a comparison of the states.

Q. Now, in that comparison, do you have any
reason to believe that the Kansas assessment test

doesn't do a good job of assessing where students a

er

re




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTHI A LANE -- CROSS BY MR CHALMERS

372

against the standards that Kansas has put in place?

A. If your question is, does the Kansas
assessment fairly assess the standards in Kansas, a

do | have any information contrary to that?

Q. Yes.

A. Am | right? Then, yes, it measures what
we're asking of students in the standards as they'r
currently written.

Q. We'll have a new assessment test or battery

of assessment tests somewhere around 2015, is what

you're told?
A. Yes.
Q. The NEAP test itself, do you know what it's

designed to measure?

A. It's designed to measure three grade levels
and the performance on standards, and to compare th
performance from state to state.

Q. Well, you used the curve analogy -- because
that was real important to me as a student. Do we
know, as it relates to NEAP, if it's a relatively

rigorous test as opposed to other tests?

A. Is the NEAP test relatively rigorous as
compared to the Kansas assessment?

Q. As opposed to any other standardized test.

A. Let me answer it with what I'm aware of.

nd
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Q. Yeah.

A. In Kansas, 78 or so percent of our students
are proficient. Those set of proficient students

score very well on the NEAP. I'm not sure that
addressed what you asked me. But that is something
that has been researched, that kids who are

proficient in Kansas on the Kansas assessment do we
on the NEAP.

Q. The Kansas Learning Network, | think you
talked about that. That is a network that is

sponsored and put in place and operated through the
Kansas Department of Education, is that correct?

A. That's correct.

Q. And what it does in particular, is when
you've got a school that is on improvement or a
district that's on improvement -- just talked about
district. When you got a district that's on
improvement, the Kansas Learning Network will come
out and assist that district in doing many differen
things. One of which is to assess what their needs
are, is that correct?

A. The first thing the network does is provide
a needs assessment of your district, looking at
several areas.

Q. And that's part of the federal funding, is
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it not, that goes with No Child Left Behind?

A. | believe that the state department uses
their federal funds for that.

Q. And in fact, in 2008, the Kansas Learning
Network, it came out and looked at your district an
gave its evaluation of your needs, did it not?

A Yes.

Q. And the basis of its conclusions in terms of
your needs, that then prompted action by your

district to try to reach the improvement that is

desired by all, is that correct?

A. Prompted recommendations that we should look
at to help us improve, if that's what you're saying

yes, | agree with that.

Q. One of the recommendations was to go to a
budgeting process that | think you also ultimately
called as zero-based budgeting?

A. We call our process zero-based. That did
not come from -- that specific strategy did not com
from the Kansas Learning Network, however.

Q. Do you remember that network having a
recommendation saying that it was necessary to star
looking at cost, bottom up, along the lines of zero
base? May not have used that language --

A. They wouldn't have used that language, but
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they did have recommendations around our budgeting.
Q. Was it after, then, the Kansas Learning
Network assessment, that the zero-based budgeting
system was put in place? Before it was 2008.

A. I'm trying to think about this time line and
how it correlated. It may have been the same schoo
year that we initiated that process. I'm not sure,
however, we had the Kansas Learning Network final
report before we began that.

Q. Your chief financial officer has testified
that the zero-based budgeting system, which is
designed to require people to, at the bottom, prese
and defend what they want by way of funds, and you
build on that and have your budget, she said that,
although that's ideal, in the last few years, it

hasn't worked out because you had to cut budgets
about, | think, ten, or I think you said 20 percent

so what they just look at is the previous year's
budget. Is that accurate?

A. Is it accurate in the process, or is it
accurate that she said that?

Q. Well, is it accurate in the process? Is
that how it's worked out in the last few years? It

just been the same, old process; we look at what ha

been budgeted before and then we look at whether we

nt
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have to -- whether we can deal with the cuts?
A. That would be not accurate in terms of how

the process should work.

Q. But that's how it's worked?
A. | don't know that. | don't know that.
Q. Once the money is allocated to a particular

function within the school, and you've got each
building's -- they get a budget, is that right?

A. Each building has a budget.

Q. Then, you have certain facilities that they
might have a budget, and then administration has a
budget, so a whole variety of budgets, is that

correct, within sub-parts --

A. Schools departments in the district all have
budgets.
Q. And since you've been there, the moneys in

those budgets, if they're provided to an individual
school or they're provided to an administrative

group, that money gets spent, doesn't it?

A. Do they use the money that's allocated, yes,
they do.
Q. And it's spent in part because, you don't

spend it, you worry about trying to justify your
budget for next year? Has that been your experienc

A. Would you re-ask that?
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Q. The money gets spent in part to assure that

next year, when you want money that you believe you

need --

A Oh.

Q. -- you're not going to be reduced?

A. No, | don't believe that to be the case.

And | can explain, if you'd like.

Q. | want to talk to you about -- see if we

can't clarify this -- dropouts and graduation.

Graduation looks at how a group of kids that starts
particular school, how they progress and then finis
within a certain time frame to graduate. Is that

kind of a fair summary?

A. With the exception of not how they progress,

but did they complete the requirements, yes.

Q. Did they complete.
A. Mm-hmm.
Q. So if I've got 100 students that start at

Wyandotte High School, and they start year one, the
we look at four years after that, how many have
graduated, after we take into account those that ma
have left and those that may have come in, in their
place, | mean, that's the approach, isn't it?

A. You're close.

Q. Okay.
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A. It's complicated, but yes, they start with
the original cohort of students who come in as 9th
graders, and they look, in four years, how many of
those are on track and how many of them have
completed the graduation requirements and are ready
to graduate, and for those who have left, where did
they go? Can we count them as being enrolled
somewhere else, or for those who have come in, are
they completed. But the original cohort that start

in the school as 9th graders, that part is accurate

Q. Okay. So you've got that going on. And
then you have dropouts, and that's kind of a
different issue altogether than graduation, isn't i

A Yes.

Q. Because there, you're looking at what
students have left your school without some assuran

that they've gone to another school?

A. That's one way. There's a second.

Q. And the second is?

A. That they've officially notified and

withdrawn.

Q. Okay. That would become the sub-part of no

assurance they went to another school?
A. It's a formal process.

Q. So they can do the formal process and we

ed
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know that they've dropped out, or they can just

disappear and we don't see them again, and at some
point you say, they're a dropout, is that right?

A. If we cannot find them and we don't have a
call for records, then they become a dropout.

Q. We throw up our hands and say, we just don't

know whether they're coming back; that's a dropout?

A. We don't throw up our hands. And that

way --

Q. | would --

A. -- be unsuccessful in locating them.

Q. What I'm unclear on, and maybe you're saying

the same thing, is in Exhibit 54, which is the

Quality Performance Accreditation Manual, if you
don't have that in front of me -- it's the page 42.

It's dealing with graduation here. And that's part

of the Kansas Administrative Regulation
91-31-32(b)(4). This indicates that dropouts are
included in calculating graduation rate under the
guidance requirement. See what I'm referring to?
A. Yes.

Q. Now, | don't know if you said any different
than that, but if you've got a kid, and they
disappear, you don't hear from them, at some point,

you think they're a dropout, then they're somebody
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who isn't a graduate, is that right?

A. Yes, but my earlier comment was that we
can't assume that if the graduation rate is 60

percent, as it is in our district under this formul

that we have 40 percent dropout. That's what | was
trying to clarify.

Q. | appreciate that. | think maybe it was
something that | understood Mr. Rupe to say that |
was trying to clarify.

Then, if we're looking at dropout rates, now
we're really talking about kids. If we presume tha
they've not found another school and they just didn
bother to tell you, we're really looking at the kid
that are lost to the system, is that right?

A. They deliberately made a decision that
they're going to withdraw and drop from school, or

that we have no information about their whereabouts

Q. Unless maybe, of course, they drop back in?
A. They could return.

Q. Or go to another district and drop in there?
A. We would get a call for records, so

therefore we would know they were in school and the
would not be in the calculation.
Q. And the numbers of dropouts, those are the

kids that if they don't drop back in, in your
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district that works out to be, what, around 3 perce
or so?
A. 3.6, | believe.
MR. CHALMERS: | don't have

anything else, Your Honor.

REDIRECT EXAMINATION
BY MR. RUPE:
Q. Let me start with the cut scores. And
explain to the Judges, from Exhibit 76, what these
cut scores are. And let's take reading first and t
68 to 80.
A. Do you mind, while I'm doing that, if |
stand up a minute?
Q. That's fine.
A. All right. 68 to 80, to meet standard, as a
reminder from our discussion, that means that the
student has to answer correctly 68 of 80 questions
that given assessment.
Q. All right. And on math, what is that?
A. The math for high school, 50 percent to 67
of the questions in order to be considered meeting
standard in Kansas.
Q. Okay. And Mr. Chalmers asked you a
guestion, and | have it word for word: No one real

imagined that there would ever be 100 percent

nt
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compliance or 100 percent meets standards by 2014,
did they?

Don't answer that.

| want to show you the AYP charts on reading
that require 100 percent by 2014. Now, has there
been a waiver from NCLB?
A. Not granted at this time.
Q. So as we stand here today, there is a
mountaintop of 100 percent required in 2014, true?
A True.
Q. Now, what does that mountaintop mean? Stand
on 100 percent -- hold this -- stand on 100 percent
and in light of the cut scores, does 100 percent me
that 100 percent of our kids must at least do half
the math test?
A. For high school, to be proficient, 100
percent of our kids have to score a 50 percent or 6
percent of the questions on the test.
Q. The 100 percent isn't everybody getting 100
percent, it's half of them getting 50 percent?
A. It's 100 percent of the students answering
half of the questions correctly, yeah.
Q. All right. Thank you. And in reading it's
100 percent of the students answering 68 percent th

guestions?

an
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A. Right, that's correct.
Q. So is that attainable?
A. Hope so. | would hope that we'd be able to

get our students in high school to answer half the
guestions right on a math exam and at least 68 of t
guestions -- 68 percent reading.
Q. Let's go to the publication that no one was
disciplined for and apparently no one went to jail
over, the Exhibit 1021.

MR. RUPE: Would you hand her that
again?

THE WITNESS: Thank you.
Q. And the mission appears to be on page 2,
inspiring excellence, every grownup, every child,
every day. Are you meeting that standard today wit
the resources you have?
A. No, we're not.
Q. And do you see your obligation in the
district any different than what the law requires,
and that is an obligation to every student?
A. The word "each student" in our goal would
reflect that we believe in that obligation to every
student, to each and every one.
Q. And | don't want to mince words here, but it

says, "inspiring excellence." It doesn't say

he
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"achieving excellence," does it?

A. That's what it says.

Q. Would it be your desire that you could
achieve 100 percent of the kids performing at the 5
percent level in math by 20147

A. And much more.

Q. In fact, the AYP goals, the NCLB, do not
address those Common Core Standards, do they?

A. Not at this time.

Q. That's something that your district sets in
terms of what the district wants to do because it's
required by state law, right?

A. If your question is, has the district

already embraced the Common Core Standards, we're i
that process. And next year, our curriculum will b
completely aligned to that more rigorous standard.

Q. I'm sorry, I'm not talking about Common Core
Standards yet. I'm just talking about what the law
requires, and that is what we've called the Rose
Factors.

A. Right. You know, the goal here on this page
IS -- you could consider it a shorthand of what it

says here, college and career readiness, is clearly
reflected here in training and preparation for

advanced training in either academic or vocational
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fields so as to enable students to choose and pursu
life work intelligently.

Q. Then, Mr. Chalmers talked about the weights
and the reductions, the cuts. Let me ask you to
explain to the Judges -- let's take two districts a

look at their weights. And your weighted enrolimen
is about two times your regular enroliment?

A. Itis.

Q. Okay. Meaning, when you apply the weights,
you have twice as many kids for the computing of yo
state money?

A. That's correct.

Q. And you have a district, let's say, oh, it's
next door to you to the south, that has a majority
advantaged kids who are Caucasian, and let's just
assume for our illustration here that they have no
weights, all right? If you take a dollar off the

base from each of those districts, how does it affe
the districts that have the weights?

A. | would describe it in this way, and let's
use the at-risk weight, one weight on that dollar,
what you get for students, they're attached. So if
the base aid is reduced a dollar, that weight, or

that additional almost 50 cents on the dollar, is

also removed.
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So in essence, because we have so many kids
that require so many additional programs, all those
additional weights attached to the funding, we lose
double, almost double. When the base aid goes down
the weights attached to that money also reduced.

Q. So in terms of reductions to the base, that
has a multiplying effect when you have money from t
State by way of the weights?
A. Almost two to one for a district with high
numbers of kids with high needs.
MR. RUPE: Okay. Now, let's getin
front of her what she's been asked about here, whic
is 54 and 74.
Q. So | want Plaintiffs' 54 and Plaintiffs' 74

in front of you. Which one do you have in front of

you?
A. 54,
Q. We'll start with that. We talked about this

yesterday, but let me call your attention to
Plaintiffs' Exhibit 74, page 3?
A. Just make sure I'm with you. Exhibit 547
Q. What did | say? 54. Sorry if | said
wrong. | apologize.
Has the NCLB been adopted as part of the

guality performance accreditation by the State Boar

he
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of Education in Kansas?

A. Yes, it has.

Q. And is that reflected in the QPA Manual,
which is Plaintiffs' Exhibit 54, at page 3?

A. Yes, itis.

Q. Now let's go to Exhibit 74, which includes

the targets that are blown up. Is 74 the Kansas

State Board of Education publication, Kansas Adequa
Yearly Progress Revised Guidance for 2011/2012?
A. Yes, itis.

Q. Does it contain in it the targets that we

have talked about, that mountaintop that needs to b

achieved by 2014?

A It does.

Q. For both mathematics and reading?

A. Yes.

Q. And again, the mountaintop is 100 percent of

the kids need to perform at at least the 50 percent

level in mathematics and 68 percent level in

reading?
A. For high school.
Q. For high school. Now, when we talk about

federal requirements, NCLB is a federal requirement
Isn't it?

A. Itis, yes.

te
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Q Is it a state requirement for you?

A. Yes, the State adopted it.

Q. How many Title | schools do you have?

A All 50 or 49 of our buildings are eligible.
We provide resources based on the formula to all
elementary and our middle schools. We use at-risk
dollars and other funds for the high schools,

although they are eligible.

Q. And this probably goes without saying, but
the federal dollars are not provided to you by the

State of Kansas, are they?

A. They are flow-through money, but they are
federal dollars, not state dollars.

Q. And if it weren't for the money you were
receiving from the federal government, in terms of

the money the State supplies your district under th
formula, where would that leave you?

A. We would be in extreme trouble because in
the recession, the rescission of the state funding

the only funding we had that we could rely on was

that federal dollars. Both the Title | funds and t

SIG grant moneys -- which, | have to tell you, is n
something that you necessarily want, because that's
that lower 5 percent of the state, but it's been ve

beneficial to our children.

he

ot




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- REDI RECT BY MR RUPE

389

Q. And if you turn to your local voters at
$37,000 a year in the poverty area that Kansas City
IS in, what is the result of asking them to foot th
bill from the reductions from the State?
A. You know, they would want to, but they
frankly can't -- if you think about where they are
their economics -- so they would say no.
Q. So let's talk about the zero-base budget for
a second. And | have the testimony that Mr. Chalme
paraphrased. And | want to ask you about how the
zero-based budget works. Explain that to the
Judges.
A. The zero-base budget, that whole premise was
instead of just assuming that you're going to get t
same dollars you had last year, or more or less
depending on what the district offers, you have to
come to the table with absolutely zero budget
promised, allocated, and justify every dollar that
you need; talk about why it's necessary, how you're
going to use it and, how, bottom line, it's going t
impact student achievement. So that's how the zero
base budgeting process works.

If | may, the reality in the past several
years is that we've had them do that process, and

we've had them also come in and say, now that you'v

rs
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told us what you need, cut 10 percent out of that,

cut 20.

Q. That's the way it has practically worked?
A Yes.
Q. And the paraphrase Mr. Chalmers made, let me

guote to you and see if you agree with what your
business manager testified to at her deposition:
However, based on the situation that we are faced
with, with the particular continuous reduction of

funds, we have had our schools and departments star
with past budgets and make a reduction based on 5 t
10 percent that we have asked them to do, so we hav

provided them with a particular format in which to

that.
Is that the way it has worked?
A. | would agree with that as it was read.
Q. Okay. We talked about Emerson and how you

were able to acquire a grant. And explain what tha
grant was that you acquired and how it differs from
the ordinary Title | money that was available to yo
other schools; explain that to the Judges.

A. All right. Emerson is eligible for Title |
dollars, the regular Title dollars, and they receiv
that. They became eligible for a grant that's call

the School Improvement Grant, that is a federal

do
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grant, because of their dramatically low performanc
as compared to all the other elementary schools in
Kansas. Remember, they were at the very bottom of
performance. So we applied for that grant and that
provided additional federal dollars so we could
implement the interventions that we've talked about
Q. This was out of a bucket that wasn't
ordinarily available to you, that you applied for

special money and were able to turn that school

around?

A. Yes, and that funding is only available for
three years.

Q. And does that experience with Emerson teach

us anything about what your school district could d

if they had the resources available for all the

schools?

A. It certainly has provided a model that says,
when given the resources, because Emerson is made u
of the same children that we have in our other

districts -- in fact, their English as a second

language rate -- | don't have that number in front

me -- is likely to be much higher -- that once give
those resources, then we can make a difference with
our children. So we are thinking of that model as

the model for what needs to be in place in our othe

of




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- REDI RECT BY MR RUPE

392

elementary schools, particularly those that are
struggling.

Q. And if you found yourself in a situation
where you had the resources where you could comply
with Kansas statute that we've called the Rose
Factors, and achieved that mountaintop where 100
percent achieved 50 percent, would that be --

A. That is doable. That is absolutely
attainable, absolutely.

Q. And would that be suitable?

A. It would be suitable, and it would be very

exciting because our kids would be prepared for the

futures.

Q. Would you be back in court again because of
that?

A. We had those resources and could provide

every child a suitable education, we would not be
back in court.

Q. | think this has been cleared up but | just
want to make sure, with regard to the funding and t
years, the first year of the Montoy money, as we ha
called it, was in '05/'06 fiscal year, correct?

A. Yes.

Q. '06/'07 was the first year of the three-year

plan; it was the second year of the Montoy money,

he
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correct?
A. That's correct.
Q. And then in '07 and '08, was the second year

of the three-year plan, true?
A. That's true.
Q. It was in '08/'09 that the money started,

but then the cuts began?

A. That's true.

Q. And cuts occurred in '09/'10, '10/'11,
'11/'12, and this year there was a modest increase?
A. That's correct.

Q. Okay. Now, you were going to talk about

Common Core; let's talk about it. In terms of the
Common Core seat change, are those standards that
you're now implementing more or less rigorous than
the Kansas standards?

A. They are significantly more rigorous.

Q. And with regard to the Common Core
Standards, the implementation of those standards, a
| understand what you said, starts now, is that
correct?

A. For our district it has started now. We
have those standards in our curriculum, partially,
and we will be moving fully to those standards next

year in order to prepare our students.
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Q. And in terms of testing, that starts in

20147

A. That's what -- 2014/'15, is what we're told.

Q. How much local control does your board have

when the resources dwindle?

A. We still have the same expectations of
meeting the charges that are outlined, offering all
those courses, meeting these standards. The board
has decision making -- and control over what to
eliminate when things are cut, but they cannot move
away from what we're supposed to do for children an
the standards we're supposed to reach.

Q. And you mentioned this phrase, but explain
it to the Judges: When your board has a strategy o
keeping the cuts away from the classroom, explain
what that means.

A. Well, it means that we'll first cut support
departments, operations and maintenance, those kind
of things that we can do less of and still will abl

to provide to a child what they need in the

classroom. So the board has worked very hard to do
that, although, you can tell by some of the cuts th
we've had to make, they impact kids directly, when
you have to walk farther to school and you have les

resources. But the board attempts to keep the cuts

at
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away from the classroom.

Q. And has that been completely possible with
the cuts?
A. Well, when you think about having more

children in classrooms, more crowded classrooms and
fewer resources, the answer is no.

MR. RUPE: That's all | have.
Thank you.

RECROSS-EXAMINATION

BY MR. CHALMERS:
Q. Very quickly, | just want to clarify one
point. The weighting and its impact, | know you
don't like the word "weighting," but its impact on
reduction in funding, | think you said it has a
multiplying effect, is that correct?
A. That's correct, that's what | said.
Q. Okay. And so | assume the mathematical
standpoint, that if you increase funding, it also h

a multiplying effect?

A. If you increase funding to the base?

Q. Yes.

A It does.

Q. So if we're looking at how it impacts the

multiplying effect one way or the other and whether

that's equitable, the real question is just figurin

as




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CYNTH A LANE -- RE-CRCSS BY MR CHALMERS

396

out what the base should be and not concerning
ourselves with, does it impact, when it goes down,
the people that have weighting, negatively? Or doe
it benefit them when it goes up? It's really about
just trying to figure out what the proper base is,
Isn't it?

A. That's a piece of it, but that's not the
only piece of it. And if you'd like for me to, I ¢
explain that.

Q. And the other piece of it, would it have
anything to do with those multipliers that we're

talking about, or does it go to the justification o

weights?
A. Well, it's --
Q. | guess what I'm curious -- tell me what the

other piece is.
A. If you look at a district that has no
weighted students, students that have these high
needs, they lose a dollar. They can adjust to that
loss of a dollar. They gain a dollar, they can
adjust to that.

When you have weights attached, for our
district, we lose more than a dollar, almost two
dollars. So our losses are significantly more, so

IS not equitable in that fashion. Keep in mind tha

an
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the funding formula was set up so that all children
regardless of where they lived, had access to the
same dollars and they had access to dollars that th
needed for their own situation.
Q. But to use your analysis, if we increase the
base by a dollar, then your district ends up gettin
two dollars as compared to the district who just ge
one. And that's no fairer or unfair than the
reduction, is it?
A. Except for the resources that we receive are
tied to what it costs to educate our children.
Q. Which gets to, what's the proper base, which
is, | think, the point; just trying to sort out wha
that is, not whether it's cut or increased.
A. It's an important discussion.
MR. CHALMERS: Thanks.
REDIRECT EXAMINATION
BY MR. RUPE:
Q. When the cuts occurred, did anyone from the
State Legislature ask you what it costs to educate
your kids?
A No.
MR. RUPE: Nothing further.
RECROSS-EXAMINATION
BY MR. CHALMERS:

ey

ts
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Q. Well, wait a second. You went and testified
to the State Legislature and you told them what it
would cost to educate your kids, didn't you?

A. That is not what the testimony was about,

what does it cost to educate my kid, no.

Q. You went and testified before --

A | did.

Q. -- the Kansas -- was it the Senate or House
or both?

A. I've been before both.

Q. And your district has a full-time, paid

lobbyist that goes and testifies on your behalf and
lobbies on your behalf, doesn't it?
A. Yes. Yes.
Q. And you're saying that you and these
lobbyists have kept secret your position on what th
costs are?
A. That's not what | said. The question was,
was | asked what it costs to educate our children.
was not asked that question --
Q. You have advocated what you believe it costs
to educate the kids to the Legislature, haven't you
A. | have.
MR. CHALMERS: Thank you.
MR. RUPE: Nothing further.
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EXAMINATION

BY THE PANEL.:

JUDGE THEIS: I've gotone. |
noticed on one of your charts -- you know, we've be
talking about at-risk kids and things, where -- the
pool of proficiency. But | also noticed that, not
significantly, but the exemplary students, where th
pool looked smaller?

THE WITNESS: ltis.

JUDGE THEIS: So it's an across-
the-board effect?

THE WITNESS: Absolutely. It
impacts everyone when you don't have resources. We
want to get more and more kids to exemplary, and
we're having some success there, but it should be a
higher number of our children to be ready for their
futures. Absolutely.

JUDGE THEIS: So it just hits every
segment?

THE WITNESS: It does. You know,
we have kids that are living in poverty that can
perform exemplary. So there's always an impact
because they need more resources to be there.

JUDGE THEIS: All right. And when

you implement something you think that works, is th

en
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what the teacher proves, is to find things that wor Kk
that do some good?
THE WITNESS: Right. What does the
research tell us are the best ways of working with
children that have these needs, implement that,
adjust it, make sure that we're moving it forward.
That's a lot of what our training is about; looking
at the data on a weekly basis, how are our kids
doing.
JUDGE THEIS: So you're applying

strategies that have been, quote, tested that show

results?

THE WITNESS: Yes.

JUDGE THEIS: That's what you're
saying?

THE WITNESS: That's what we mean
by research-based, some outside party has vetted th e
strategy and said that this is the right strategy t 0
use.

JUDGE THEIS: It's those programs
you say that you don't have the funds to go learn o r
implement?

THE WITNESS: That's correct.
That's right.

JUDGE THEIS: And you talked about
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the Emerson school. Do you have a cost per student ?
THE WITNESS: | don't have that in
front of me, but we'd be glad to provide that,
including the grant money, | assume you want to kno W.
JUDGE THEIS: Apples-and-oranges-
type comparison.
THE WITNESS: Be glad to get that
for you.
JUDGE THEIS: Had some other
guestions, but they're in my other notebook.
JUDGE FLEMING: You asked me if |
had any questions, and | said | didn't, but let me
see if | understand this cut analysis. This is all
hypothetical, so my math is easy for me. Let's
assume you have 50,000 students and Johnson County
has 50,000 students. Applying the weighting factor S,
your number doubles to 100, right? Said it was
almost two to one?
THE WITNESS: Close, right.
JUDGE FLEMING: Then | made this
up, so assume the base is $3,100 dollars. So you
would receive $310 million, Johnson County would
receive 155 million, and if the Legislature then cu t
the base by $100, that would cost Johnson County

5 million and cost you ten, right?
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THE WITNESS: Yes.

JUDGE FLEMING: But Mr. Chalmers is
right if they increased it 100, you'd benefit twice
what Johnson County would, right?

THE WITNESS: Well, because our
children need more resources. So in terms of the
base, we're talking about the operating funds. The re
are also other funds, too, that we have to look at.

JUDGE FLEMING: Take a recess?

JUDGE THEIS: You bet. Any
guestions based on our questions?

MR. CHALMERS: No.

MR. RUPE: (Shaking head.)

JUDGE THEIS: You can step down.

Thank you.

THE WITNESS: Thank you very much.

(Witness excused.)

JUDGE THEIS: Start back up 3:15,
please.

(A recess was taken.)

JUDGE THEIS: Be seated. Thank
you.

Tell us where we're headed,
Mr. Rupe, if you would.
MR. RUPE: We are right on track.
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Kelli Mather is our next witness, so we call Kelli
Mather.
JUDGE THEIS: She is?
MR. RUPE: She is the chief
financial officer for Kansas City, Kansas School
District.
KELLI MATHER
Called as a witness for the
Plaintiff, was duly sworn by the reporter and
testified under oath as follows:
DIRECT EXAMINATION
BY MR. RUPE:
Q. Tell the Judges your name and the city in
which you live.
A. My name is Kelli Mather and | reside in
Kansas City, Kansas.
JUDGE BURR: Spell your last name.
I'm sure | got it somewhere.
THE WITNESS: M-A-T-H-E-R.
JUDGE BURR: Okay. Thank you.

Q. Talk to us a little bit about, first, your
title.
A. Okay. My title is the chief financial

officer for the school district.

Q. And how long have you held that position?
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A. I've held the position for two years with
the Kansas City, Kansas Public Schools.
Q. Work backwards and give us a work history
for a period of time.
A. Well, I've worked within the school district
20 years, last January. | spent the majority of th
time, approximately 18 years of that time, on the
student and family services side of the school
system, where | was actually providing prevention
services programming, working with family needs and
student support needs.

For a year after that on the 19th year, |
became the executive director of quality control, o
actually focused more on making sure that reports,
primarily state reports, were submitted in a timely
manner. And then | started overseeing the operatio
of the school district at that time, which included
several support departments such as transportation,
TIS or the IT department, nutritional services
program, physical properties or the shop, things of

that nature.

Q. So you've been in the KCK USD 500 for 20
years?
A. 20 years, just over, uh-huh.

Q. What is family services? What is that?

at

ns
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A. Uh-huh, student and family services is
actually the department where any issue that arises
with a parent concern or student transfer, they com
to that department and we address those issues. We
look at student transcripts to see how they're
doing. We deal with principal concerns with studen
and support schools from that perspective, as well.
Q. Prior to KCK, where were you employed?
A. Prior to the school district, | was actually
employed at Baptist Medical Center. | was there fo
several years in multiple capacities as a therapist
and worked with at-risk students and at-risk adults
in a chemical dependency and dual diagnosis unit --
THE COURT REPORTER: I'm sorry,
at-risk adults in?
THE WITNESS: Adolescents in a dual
diagnosis unit.
Q. Tell us a little of your personal history.
A. Well, I have two wonderful daughters, both
grown, in their 20s, out of the house, and | think
that's a good thing. I'm blessed with that and
they've turned out well. You know, | enjoy spendin
time with the kids. | believe that a sense of humo
Is important, so | do enjoy a sense of humor.

I'd be lying if | said | wasn't a little bit
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nervous to be up here, but | have to tell you, it's
kind of an honor to be here, too, and testify on
behalf of something that | think is critically

important, and that's the foundation for our kids a

education.

Q. Let's get to that.

A. Okay.

Q. Explain to the Judges what the cost-based
formula is.

A. Okay. When you're hearing all of the

conversation and discussion around the weights,
that's truly, in essence, a cost-base formula. It
looking at the need, based on the school district.

So when you look at school systems such as Kansas
City, Kansas that have a high number of at-risk
students or students who are ELL students or other
high-need students, then you have those weighted
amounts that you receive.

So when you're hearing that, if you get a
dollar on the base state aid it actually, in essenc
doubles. It doubles based on the needs of the
students in that district. The reverse of that wou
be true when you get a dollar less because the need
is not as high in a district that did not have high

needs.

nd
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Q. And is the cost-based or foundation system

based on the premise that some kids cost more to

educate?
A Yes.
Q. Do disadvantaged kids of poverty cost more

to educate?

A. Yes.
Q. What about minority kids?
A. Well, we have kids that are raised -- have a

higher increase rate as far as, not based on

ethnicity, but based on poverty issues, based on
language issues.

Q. English language learners, do those kids
cost more to educate?

A. Yes.

Q. We heard testimony about a normal kid will
come to school exposed to about -- kindergarten
exposed to some 30,000 vocabulary words, and some
kids arrive in Kansas City, Kansas exposed to only

5,0007?

A. That's correct.

Q. And do those kids cost more to educate?

A. Absolutely.

Q. And when the money gets less, does the cost

of that education for those kids get less, too?
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A. I'm not sure | understand the question.

Q. Well, when there's a cut in funding, does
the cost of those kids go down?

A. Yes, the cost stays the same and actually is
there, but we have less funding to be able to fund

that.

Q. Okay. And in terms of additional resources,
are those additional resources needed for kids that
cost more?

A. The additional resources are needed for
those kids that cost more, absolutely.

Q. | asked you during the break to get some
information on Emerson.

A. Mm-hmm.

Q. And | want to ask you about Emerson. The
grant money that was received at Emerson, divided b
the number of pupils at Emerson, is what number?

A. Approximately $6,500 per student, keeping in
mind that is a School Improvement Grant fund, so in
essence, that's like a windfall of money. It's a

one-time grant opportunity that lasts for three

years. So that's in addition to the base state aid

that we would receive, so $6,500 on top of the base
state aid.

Q. All right. Okay, let's look at exhibits, if
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we could, and | want to get an explanation from you

| want to hand you Exhibit 20, and is the formula.

This exhibit shows the formula and the computation
the formula for USD 259, 500, Dodge City 443, and 3
Hutchinson, and | want to call your attention to th

USD 500 column,

A. Mm-hmm.

Q. Would you walk the Judges through how the
formula treats Kansas City, Kansas, and how the
amount of money the State provides Kansas City,
Kansas is computed?

A. Okay. And the first column -- in the column
identified as USD 500, we have the enroliment after
the audit, that's number one, with just over 18,000
students. Then we've added our at-risk students in
there, and they're at .5, so it's 285. Then we go

down, we don't have low enrollment in Kansas City,
Kansas. We do have a high enrollment weighting tha
you've heard earlier about, and that's added on at

661.4.

Q. That is additional kids --

A Uh-huh.

Q. -- computed on the weighting --
A Weights, uh-huh.

Q - factor of high enrollment?

of
08
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A. That's correct, uh-huh. And the same
concept for bilingual; following that we add that t

it, based on the contact minutes for bilingual.

Q. What do you mean based on contact --
A. What we have to look at with the bilingual
weighting is we will look at the number of students
and then we also do the audible, look at the number
of contact minutes that they have, but the 1,426 wi

reflect the number of students as part of the weigh

added weight.

Q. Okay?

A. Mm-hmm.

Q. And then vocational weighting?

A. Same concept, with the added students there

we add that to it at 346. That's at a .5.

Q. And you get there by taking the enroliment
times a --

A. Formula.

Q. -- formula --

A Uh-huh.

Q. -- to get this number for the weight?

A. Right.

Q. Okay. Now, keep going. At-risk?

A. At-risk, do the same thing you take the

enroliment, you multiply it by the formula and you
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get the 7,467 for the at-risk weighting.

Q. Then you've got high density at-risk
weighting what's that?

A. High density at-risk weighting is when you
have a high number of at-risk students within a
certain density area, small density area. So youd
the same thing and multiply that by the 18,591 whic
equals 1,637.

Q. Then, there's a non-proficient student
weighting. What is that?

A. Those are students who are not proficient on
the state assessments but do not qualify for free a
reduced lunch. So that equates -- and they use thi
formula for that and that equates to 36.7 percent.

Q. That's a fairly small number, so the ones
that are non-proficient typically are captured in

what category?

A. The reason that's a smaller, though, is
because not only -- they may not be non-proficient,
it's also they are not eligible for the free and

reduced lunch number, which we have a significant
percentage of free and reduced lunch in our

district. So you'll see that number will be a litt

bit smaller.

Q. Then, after non-proficient is new facilities

nd
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weighting. What's that?

A. Any time you have a new facility, an
addition, or a new school, it provides additional
funds in a formula to begin the operations for that
particular addition or site.

Q. And the transportation weighting?

A. Kids that you get -- again a formula that
you put in place typically for students outside the

2.5-mile range.

Q. Then, virtual student weightings, what is
that?
A. Well, if we had virtual schools, you could

get that. We don't have that so we don't have any

weighting there.
Q. A virtual school is one -- what is that?
A. Well, that would be where a student is not

attending the public school but receiving education
perhaps via the computer, from home, or from anothe
base outside of the school itself.

Q. Okay. Let's move on. Ancillary weighting?
A. The ancillary weighting is actually a tax
weighting and we are not -- you have to request tha
weighting, specific weighting from the State, and w

are not eligible for that in Kansas City, Kansas, s

we don't receive that.
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Q. All right. And special education weighting,
what's that?
A. Special education weighting is based on the

number of students for special ed, the funding that
they receive. And it's a formula base. We plug th

in and we receive the 4,211 on that.

Q. | think the declining enroliment, you don't

have any of that because why?

A. Because we don't have declining enrollment
right now.
Q. Some school districts, say in Western Kansas

that may have declining population --
A. Right.
Q. -- they would receive that declining

enroliment weighting because they are getting

smaller?

A. That's right. There's other options, right.
Q. What is KAMS weighting?

A. I'm not familiar with the KAMS weightings.

Are not eligible for that and haven't been.

Q. Cost of living?

A. Only a handful of districts are eligible for
the cost of living weighting. We are not one of
those. Some of the districts south of us receive t

cost of living weighting.

at
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Q. That would be a weighting the Legislature
has added in order to get additional funds if a cos

of living in a district is higher than somewhere

else?

A. That's right.

Q. Okay. And that's a zero for you?

A. That's a zero for us.

Q. All right. Then walk us through line 18.

What happens with these additional weights and the
base enrollment, the enroliment number?

A. You take the base enroliment number and you
add all those numbers. They just compute it throug
the various formulas that we have to figure, but ea
of those respective weights that we're eligible to
receive in a school district, and we come that to

final number on that line number 18, which is 35,36
Q. You heard Dr. Lane testify that it was
almost a two to one, once you added the weights --
Right.

-- and that would be --

Just about right.

-- about right, 18,591, and 35,368 --
That's correct.

-- .1, is the weighted enroliment?

> O » O » O 2

That's correct.

ch
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Q Then we take the base state aid per pupil?
A Mm-hmm.

Q. That's 3,7807?

A Correct.

Q Then, what do you do with that base state
aid?

A. We multiply that by that number. That gives

us our general fund amount.
Q. That amount is 132,700 --
A. 132 million --
THE COURT REPORTER: I'm sorry, the
record will get messy if you don't go one at a time
A. 132 million -- not thousand -- 704,460.
Q. Okay. Let me show it down here then. What
is this item, 21, authorized local option budget
percentage?
A. That's the highest percentage that we are
authorized to go out to, is 30 percent without a
vote, to our voters, so we can go to 31 percent, bu t

the highest authorized is 30 percent.

Q. So the 30 percent is the maximum?
A. Correct.
Q. And then, the actual LOB percentage actually

used, is what?

A. Is listed here at 29.8 percent. Probably
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after the audit and some numbers shook out a little

bit with actual numbers, it may have declined

slightly. If our enroliment increased, even just a

little bit, which it did after the audit by just a

few numbers, literally like a couple 100, that

overall percentage may have declined slightly, even

if with our initial anticipation to use the 30

percent max.

Q. Help us understand what it means by actual
LOB percent actually used.

A. In regards to the --

Q. What does it mean? It's close to the LOB
authorized local option budget percentage, but what
does it mean, "actually used"?

A. Well, when you compute it back out and you
multiply the number to that figure, that's how you

come up with your local option budget number, your
amount. So you'd have to multiply it by 29.8 perce
versus the 30 percent.

Q. And then, what do you do to get to item 23?
A. Well, we have the 4,433 rule, which is back
in '08 and '09, where you actually compute your loc
option budget. You multiply that by the 4,433 per
student to actually compute the local option budget

number off of that.

nt
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Q. All right. And the 4,433 is not what you
actually get by way of the base from the State --

A. No.

Q. -- that is what the statute says you're

entitled to?

A. That's correct.

Q. So you compute your LOB, your local money

based on this artificial number that is in the

statute of what the State says the base amount shou
be?

A. That's correct. Multiplying that by the
actual percentage, the LOB percent, which then

results in the legal LOB.

Q. Okay. So you're taking 29.8 percent times
the base at -- the artificial base at 4,433?

A. Yes.

Q. And that gives you the $152 million number?
A. Well, it results, ultimately, in the legal

local option budget amount.

Q. Right?

A. Right.

Q. Which is what?

A. $45,495,582.

Q. Then what do you do to get the legal general

fund and the local option budget, you add the two?
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A. Yes, which would be line 20 and line 24.
Q. 20 and 24 --

A. Legal --

Q. -- are added together and you get the 178
million?

A. That's correct.

Q. Okay. Let's take a look at Exhibit 12, if

we could. We'll see this a number of times. What
Exhibit 1277

A. This is a Legal Max, what we reference as a
Legal Max letter. And it identifies all of the

weights that we just referenced, including the
enroliment figures, that are computed based off
information that the state department sends us. So
even after our audit, and then typically about

monthly after that, we receive an updated one, a

Legal Max letter.

Q. And the data listed on Exhibit 12 is for

each school district in the state?

A Yes.

Q. And in terms of the Legal Max, is that where

you would go to compare data from year to year?
A. It certainly would. | could look at it.
They keep it on the KSDE website from year to year,

so | could see the changes in each of the respectiv
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categories. | also, myself, tend to keep a
spreadsheet, so I'm kind of tracking it that way, a

well.

Q. And then this particular Exhibit 12, if you
look at the Bates number -- and these are in the
primer at PRIMER000327, which would be page 9 of th
Legal Max for 2012. Is Kansas City, Kansas, USD 50
listed?

A. Yes, itis.

Q. Okay. Let's test your eyesight here and, if
we could, explain what Column 1 is?

A. Column 1 actually is the full-time
equivalent enrollment, excluding the 4-year-old

at-risk and the virtual program from '09.

Q. Okay?

A '09/10.

Q. All right.

A. So it has that number.

Q. And so that figure, that 18,450.7, is that
number of students?

A. That's correct, full-time equivalent,
uh-huh.

Q. Column 2 is what?

A. That would be the same thing but for the

'10/'11 school year.
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Q. Okay. So first year is '09/'10 then

'10/'11?

A. Correct.

Q. What's the third year -- or the third

column?

A. That would be the same thing and it would be

for the from the audit from September of the curren
year, '11 -- 2011/'12 school year.

Q. And that shows that enrollment went down in
'10/11, and then up in '11/12?

A. That's correct.

Q. And then it says, declining enrollment
provision. What is that?

A. Well, you can have -- you have an option of
looking at your highest enrollment or you can avera

the three years. And we tend to look at an average

of three years or we can take the highest

enrollment. In this particular year, we took the

highest enroliment, which was the existing year

18,591, | believe it reads.

Q. And then for each of the additional
columns -- we won't go back through them one at a
time -- but those correspond to the weights that we
addressed in Exhibit 20, is that correct?

A. That's correct.

ge
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Q. All right. So if we had the Legal Max for
the years prior to 2012, we could have a picture of
what the financial state aid was from the State of
Kansas to USD 5007

A. That would be correct.

Q. Then let's get a history. Let me hand you
16, 15, 14, 13, 9, 10, and 11. Now, just take them
one at the time. Exhibit 16 is what?

A. Well, it looks like the Legal Max record for
all the school districts, looks like 2005.

Q. So that's the 2004/2005 school year?

A. That would be correct. That reflects the
three years.

Q. Okay. Then let's go to Exhibit 15, is that
for the 2005/2006 Fiscal Year?

A. That would be correct.

Q. So Plaintiffs' 15 is '05/'06? So let's go

to 14, and is that for what year 2006/2007?

A Yes, 2006/2007.

Q. Then, Exhibit 13 is for the '07/'08 fiscal
year?

A. That would be correct.

Q. And Exhibit 9 is '08/'09 school year, Legal
Max?

A. Yes.
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Q. All right. And then 10 would be for the
'09/'10 school year?

A. That would be correct.

Q. And the last one is 11, which would be for

the '10/'11 school year?

A. That's correct.

Q. Okay. So with those exhibits, we have a
Legal Max history back to '04/'05 for the KCK

district and all districts in Kansas?

A. That's correct.

Q. Now, | think we've established this, but let
me make sure we're all on track, what was the first
year in which there was a reduction in -- and you ¢
use those Legal Maxes to refresh your recollection
you need to, but what was the first year there was

reduction in the base state aid that you received?

A | want to think it's '08/'09.

Q. Okay.

A. But | can verify that.

Q. All right. 1 don't think you have to. |

think we've established that.
A. Okay.

Q The first year was '08/'09?

A. Mm-hmm.

Q And were there cuts in '09/'10, '10/'11,

an
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'11/127?

A. That would be correct.

Q. And then you received a bit of an increase
in'12/'13?

A Yes.

Q. Called it a modest increase?

A. Yeah.

Q. Take a look at Exhibit 285, if you would.

Put that on the back burner for a minute. I've bee

told I need to look at something else with you.

A. Okay.

Q. We'll come back to 285 in a minute. | want
to hand you 227, 228, 229, and 233. And let's star
with 227. What is 2277

A. This is a form that's referenced as Form
150, and it's an estimated legal maximum form that
utilize in the budget books. My director of financ
completes these forms and they are submitted to the
State Department of Education there.

Q. And | think you were in the courtroom when

Dr. Lane was walked through a Form 1507

A Yes, | was.
Q. And the purpose of this is what?
A. Well, it's to establish a computation of an

estimated budget of what we anticipate the budget

we
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will be.

Q. So when we talk about the weightings and how
that worked, this is putting in place the actual
computation that shows what money the district is
entitled to from the State?

A. That's correct and we actually use the Legal
Max letters, the actual last one that we received,
typically in May of the previous year because that'

the most recent data that we have prior to when the
have to be submitted. So there is a potential that

it could slightly change, but that's the most recen

data.

Q. So you use, basically, numbers that are a

year old for purposes --

A. Not quite a year old --
Q. Not quite --
A. -- but a month or so, yeah.

JUDGE THEIS: | didn't know, what
month was that done?

THE WITNESS: The forms here are
submitted to the state department typically by July
sometime in June or July.

JUDGE THEIS: For which fiscal
year?

THE WITNESS: Each year they have

se
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to submit the Form 150.
Q. (By Mr. Rupe) So when you submit it in July

of 2012, what are you doing, for what year?

A. If we submit the form in July of '12, it
would be for '12/'13.

Q. Okay. So the one that is 227 is for
'11/'12, and that would have been submitted in when
A. Yeah, it looks like it's dated May of 2011.
Q. Okay.

A. So it would be for '11/'12; current,

existing year.

Q. Then what is Exhibit 2287

A. That's a Budget at a Glance. For the
'11/'12 year that we are required to complete, and
also submit, and then we also put it online with ou
school districts so that folks can access that
information.

Q. | think this is a series of Budgets at a
Glance. It's got 2011, 2010/'11, 2009/'10, and
2008/'09 in it, doesn't it?

A. | see, actually, a Budget at a Glance, and |
see the district profile information which are two
different formats. They contain similar informatio
which is summarized budget information. I'm going

back to see. | do see '10/'11, | do see "10/'11.
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Q. Yeah, at Bates number 378. Then go back to
Bates number 183, and | think that is '09/'10?

A. Yeah, mm-hmm.

Q. Then go to Bates number 171. That is for
the year '08/'097?

A. Yes, that's correct.

Q. So this is the financial history Budget at a
Glance for 2008 through -- '08/'09 through '11/'127?

A. That's correct.

Q. Now take a look at 229, and we've talked
about the Legal Max and we've talked about the Budg
at a Glance. What is 229?

A. Well, this looks like a number of the pages
that come out of the financial report that we, agai

are required to submit to the state department. So
there are multiple forms here that we fill out and
reflects the entire budget -- budgeting process.

Q. So Exhibit 229 is the -- it's the real deal,
it's the entire budget, not at a glance, and not th

Legal Max?

A. That's correct.

Q. Now, flip to the second page of that. And
by the way, this is for Fiscal Year '12, so it woul

be '11/127?

A. Yes.

et




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KELLI MATHER -- DI RECT BY MR RUPE

427

Q. Flip to the second page of that. It's Bates
number 002575, and Exhibit 229. And there's a numb
there that says, 135,247,367, '10/'11 general fund,

final audit Legal Max. What is that number?

A. That would have been the number that was
taken off from the state department, the Legal Max
letter, the final audited number for the general fu
amount.

Q. Then the next page, or couple pages later,

2577, it has the number 132,704,460 do you see that

number?

A. | do. Is that at the top?

Q. Yes.

A. The general fund budget, which would be the

current budget for '11/'12. The figure we just rea

was the previous year for '10/'11.

Q. So it's down about 2.5 million?

A. Yes.

Q. Now, let's talk about when the reduction
started in '08/'09.

A. Okay.

Q. And | put up Exhibit 233. You have that in
front of you?

A. | do.

Q. Walk-through, if you would, what the base

er
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was for Fiscal Year 2012, and what it'll be for 201
A. For the current year, it's $30,780, and with
the addition of $58 per pupil on the base state aid
it's projected to be, for next year, 3,838, $3,838.
Q. In Fiscal Year '04/'05, it was what?

In '04 it was 3,863, 3,800 --

It was the same the following year?
Yes, it was, that's correct.

Which would have been '04/'057?
Uh-huh.

What was it in '05/'067?

Looks like it was, in '05/'06, thirty -- in

>0 »0 >0 >

'05 it was 3,863, and then it jumped, just at the
time of the response to the Montoy case, to 4,257.
Then the following year, 4,3167?
That's correct.

And after that, 4,374 and 4,4007?

That would be correct.

Okay. And then it started to decline?
That's right.

o> 0 PO PO

Now go to what was on the back burner, which
was 285. Was there a reduction of $8.7 million in

20117

A. Yes, we had to reduce our funding

significantly as a reduction -- as a result of a

3?
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reduction in the base state aid and we made several

Cuts.

Q. Explain that to the Judges.

A. The cuts that we made?

Q. Yes.

A. We made numerous cuts that we were faced

with, some difficult decisions. One is that we had
to reduce services in an alternative school setting
We used to have a lot more options available for
kids; simply could not afford that. Multiple
administrative positions have been, frankly,
eliminated out of the central office, | think you
heard Dr. Lane address before.

We tried to keep many of the cuts as we
could away from the instruction or directly impacti
schools, although everything directly impacts the
schools it seems like, and it's getting harder and
harder to do that, but there was several -- several
positions at the administrative level cut.

We asked departments to cut some of those
operations departments. Those are the ones --
because we didn't want schools to have to adjust
their budgets if at all possible, we continued to a
district departments to make cuts in their budget,

anywhere from five to 10 percent at a time,

ng
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annually.

Currently now at approximately 25 to 30
percent deep in their cuts, and quite frankly are n
going to be able to cut too much more without,
frankly, not being able to serve the schools and
avoid -- the schools, you know, will be interrupted

in their ability to deliver instruction.

Q. Take a look at Exhibit 258.

A. Okay.

Q. What is Exhibit 2587

A. It's actually a narrative or bulleted point

of three consecutive years of cuts that were having
to be done as a result of a reduction in the base
state aid.

Q. | want to put in front of you, as well,
Exhibit 257 and identify for the Court what 257 is.

A. Exhibit 257 is what we often refer to as a
phase plan. It's a planning document that we've us
in the school system to work with the board in
regards to potential cuts. We want the board to

start thinking through options that they may be fac
with if base state aid continues to be reduced or
other funds are not available to them.

Q. In terms of the 2009 and '10 school year,
using 258 and 257, describe for the Judges what you

ot
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cuts were within your district.
A. Well, the '09/'10 school year we had
significant cuts. Probably the biggest thing that
was difficult to avoid in that particular year was
the teachers. We had over 130 teaching positions
cut. And if you just average that out, including
benefits, that's, you know, a significant amount;
it's over $6 million in reductions just with the
teacher positions.

| started talking to you about the budget
reductions. At that point, we had asked our
departments to reduce at 20 percent in their budget
that they had originally had in order to fulfill
their responsibilities to the schools and they had
basically figure out ways to reduce their budgets
overall.
Q. Talk to us about the second item here,
reduce contingency reserves by $2 million. Explain
what the contingency reserve is and explain what th
reduction was?
A. We have a contingency reserve, like most
school districts do. The legal maximum for the
contingency reserve is 10 percent. We do not
maintain the 10 percent maximum in our contingency

reserve, frankly, because we don't have the money t

to
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do that. We've had to reduce or get into our reser

funds in order to avoid making cuts in other places
We are currently at about $8.5 million and

will reduce our contingency reserve another 2 milli

this year, at the end of this fiscal year, so it wi

be at $6.5 million, probably around 5 percent,

actually, rather than the 10 percent?

Q. How much is in your contingency reserve
right now?
A. Right now, it's about 8.5 million, and after

we make the $2 million cut at the end of this fisca
year, there's just enough money to cover one payrol
that's it.

Q. Well, why would you need any money in your
contingency reserve?

A. Well, to be fiscally prudent, frankly. |
mean, we don't want to run any organization, just
like you don't want to run your household into the
ground. You have to have funds available for
catastrophic events that may occur. You have to ha
funds to cover payroll if something were to occur
with that. Like | said, our contingency reserve

right now does not cover or will not cover, at the

end of this current year, one month of -- one

payroll, not one month, but one payroll, so two

ve
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weeks.

Q. Well, sitting in your desk in the business
office, have there been occasions where the state
money does not come in on time?

A. There has been, on numerous occasions, where
it's not come in, in a timely manner and we have to
have funds setting there to cover that, including
crossing over fiscal years where it comes in, in Ju

for June payment.

Q. And does the contingent reserve serve a
purpose in those situations?

A. It does.

Q. Okay. Let's continue on. What does, freeze
all non-essential or grant required travel -- what

does that mean?

A. Well, for three years now or more, three to
four years, the board as well as the district has

frozen all travel, basically, and not allowed the
professional development that is so essentially
needed to continue to support the development of ou
teachers, unless it's a grant required travel,

meaning if a school is fortunate enough to have
received a grant, and built into that they are

required to attend a conference, then we allow that

so that they can maintain that fiscal support from
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the grant.
Q. And then it says, elimination or reduction
of maintenance contracts that are not required to
sustain effective, efficient, safe operation.
Explain those cuts.
A. Yeah, we really tried to look at a number of
things that we were carrying, any kind of contracts
that perhaps we could start trying to do in-house,
means that we probably don't do them as efficiently
as we could with using contracts. We have a number
of service contracts, service provider contracts.

We reduce or minimize the use of those
folks. For example, we have a service contractor f
asphalting. We don't use that person unless it's
just essential to do so for safety purposes on one
the driveways in one of the school parking lot area
Q. We'll hear more about this later, but there
was a reduction in supplies and equipment,
expenditures across all budgets, explain that to th
Judges.
A. All schools need supplies, just basic
supplies even, paper seems to be one that comes up
all the time in our zero-base budgeting process. B
just simple things that we sometimes take for

granted, supplies such as paper and pens and ink

or

of
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cartridges and printer cartridges and things of tha
nature were reduced significantly.

We had to limit schools on the amount of
funds that they could utilize for that, as well as
equipment. And that was a difficult decision. We
made that decision overtly this year in reducing
access to technology. In the 21 century, that was
pretty tough to do, when kids are actually -- that'
their world, is technology.

Q. What about teachers in terms of using their
own dollars to go out and buy supplies and equipmen
have there been situations where the teachers have
had to do that?

A. Well, you know, seems to me that teachers do
that on numerous occasions because good teachers wa
to do that, but it seems more teachers are doing

that. They're spending more and more of their own
money, and I'm hearing that quite frequently from
principals and administrators, that their teachers

are having to go out and use their own funds to buy

the basic supplies to operate a classroom.

Q. What --
A. And that should not happen.
Q. Explain the cut Workers' Compensation. Cut

Workers' Compensation, what does that mean?

nt




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KELLI MATHER -- DI RECT BY MR RUPE

436

A. We are funded individually. We fund our own
Workers' Compensation program, so we have funds set
aside. So anytime a worker is hurt on the job, the

we have -- we're self-funded, so we have to make su

that we have enough funds in that fund that if

something serious, or again, catastrophic occurs, w

have enough dollars to cover those expenses.

Q. When it says, cut Workers' Compensation, you
reduced the fund?

A. We've pulled money out of that fund, that

would be correct.

Q. What was the extent of the reduction in the
fund?

A. We pulled approximately a million dollars
out that one year.

Q. Then, a sign-on bonus, it says, eliminate

sign-on bonus. What does that mean?

A. Well, you know, we were looking for anything
and everything. And this was another struggle that

we had because recruiting highly-qualified and
specialized teachers is an essential part of what w

want to do in Kansas City, Kansas School District.

And signing bonuses, although were not significant,

we couldn't afford to do. We could not provide any

kind of bonus to teachers to try to come to Kansas

re
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City, Kansas, or even relocate at that point.
Q. So when we talk about keeping cuts away from
the classroom, this was a cut that directly affecte
the teachers, or the prospective teachers?
A. Mm-hmm.
Q. And in terms of recruiting quality teachers,
did that elimination of the signing bonuses affect
that?
A. Well, | think --
MR. CHALMERS: Foundation.
Your Honor -- I'm sorry. There's lack of foundatio
for that opinion.
Q. (By Mr. Rupe) Do you know whether it did
affect it or not?
A. Well, | think it certainly impacts when we
don't have the opportunity --
MR. CHALMERS: I'm sorry, | don't
know that there's a ruling on that. Asking whether
she knows doesn't allow her to give an answer --
foundation for how removal of the signing bonus has
had a causative effect on whether or not they've be
able to hire teachers. So if there's no survey or
any work that she's done, there's just no foundatio
JUDGE THEIS: Well, if you've got a

sign-on bonus and she's a CFO, | think that whether

en
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it was employed was -- you could say whether it was
effective or not.

MR. RUPE: Okay.

JUDGE THEIS: If it's not there, |
suppose that speaks for itself.

MR. RUPE: Okay.

Q. (By Mr. Rupe) What happened with the
elimination of the signing bonuses, what effect did
it have?

A. As | began to say, obviously, when you

eliminate the sign -- the bonuses for recruitment,

then of course, it affects our ability to reach out

for highly-qualified teachers, so it definitely has

negative impact overall in this process. And

something that we need to try to re-look at putting

in place, and are trying to do so.

Q. And then briefly explain what, delay uniform
replacement and reduced property and liability
insurance costs, mean.

A. I'm sorry, which one are you on?

Q. Right under -- I'm sorry, there's another
one there | want you to explain. What was the
reduction in activity bus routes?

A. That's when we actually had reduced, and in

some cases eliminated the after school activity bus
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routes. We would send out either one to two busses
to all of the various schools, secondary schools
primarily, for activities and/or extended day

services and kids could get rides home.

Q. When you say extended day services, let's
take a disadvantaged kid who benefits from extended
learning opportunities and maybe part of an after-
school program, in that reduction, did those kids
have to find their own way home?

A. That would be correct, absolutely.

Q. Then, let's talk briefly about, delay
uniform replacement and reduce property and liabili
insurance.

A. The replacement uniform cycle, we had to
delay that process. We had uniforms for athletes,
athletic programs. We had uniforms for band and
music programs, and in essence, we just stopped the
cycle that we had that rotation on. So we have kid
still participating in those programs but are

utilizing uniforms that are quite old, and in some
cases don't even fit. | hate to say that out loud,

but they just don't fit them. We had to basically

just delay and stop that rotation during that time.

Q. What about the property and liability

iInsurance, are you self-insured on property and
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liability insurance?

A. We're not. We just had to be careful about
the amount of money that we were going to carry and
cover on our property in liability insurance costs

SO ...

Q. And then it says, implement zero-based

budgeting. And we've heard much discussion about

that.

A. Mm-hmm.

Q. Explain to the Judges what this zero-based
budgeting is.

A. Yeah, thank you. I'd like the opportunity

to clear that up. And it's been an interesting
process for us. A zero-base budgeting process is -
helps us with two different categories.

First, we have Title | allocation fund that
you've heard a great deal about. Schools that are
eligible for Title | fund have a certain amount of
money that's already allocated to them. We have to
give them that amount that's based on the local
consolidated plan.

So we give them that. They have to share
with us how they're going to use those funds, and
they outline that. That gives them some

accountability and gives them some flexibility --
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them being the school -- how they want to use their
dollars appropriately.

Then they have a general fund side. That's
a supplement to the general fund. On the general
fund, we ask them to come to the table asking for
whatever they think they need to operate their
school. And many cases, they don't ask for a lot.
And what I've come to realize, over the last severa
years, is that they've just decided that they're
going to hear no, so they've stopped asking. They
ask for what they believe they can get rather than
what they need to actually operate their school.
Q. And have you asked them, from time to time,
to reduce what they asked for by five to 10 percent
A. I've had to in the past. When we've looked
at knowing that we're going to have a reduction in
the base state aid per pupil, we know that in
advance, so we have to make reductions, so | need
them to be thinking about that reduction overall.

Some will still come in with an increased
amount and still ask for it. Some will come in wit
a reduction, so we kind of get a little bit of
differences across the board, but | have asked for
that.

If I might add on this, too, just this year,
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with the zero-base budgeting process, the reason th

| truly believe schools are not asking for what the

really need to function in the operation of their

schools is that -- we had a difference of nearly

$700,000 in requests that we could not fund. It wa

just not doable for us. And that was, my belief, a

| believe strongly, a minimal request, that schools

would have come forth with more.

Q. So the gap between what was asked by way of
the budget, and what you could actually deliver,

given the constricted request, was how much?

A. At this current year was approximately
$689,000, almost $700,000.
Q. Let's look at 2010, and I'm at 258. Let's

look at the 2010/2011 budget. It says, eliminate
tuition for teaching fellows. What is that?

A. That is the teaching program that Dr. Lane
addressed. We've tried to support the development
teachers within our school district, and we had to

eliminate that particular program.

Q. It says, reduction in tuition to TEC. What
is that?
A. That's the Technical Education Center,

that's what TEC stands for. That's a reduction in

tuition that we pay for students to go to vocationa

at
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education programs.

Q. What was the consequence of that?

A. Significant. We reduced that approximately
guarter of a million dollars, $250,000 which impact

their ability in tuition to go to receive classes i

a vo-tech environment.

Q. When you say their ability --

A. Students.

Q. -- what are you talking about?

A. Students.

Q. Then, you have reduction in SPED. Does that
stand for "special ed"?

A. Yes, it does.

Q. What was the reduction?

A. That was the million dollars that Dr. Lane

referenced earlier, too, that we had to ask special
education to try to figure out how to re-adjust the
services, and they reduced their budget by a millio
dollars.

Q. And then the last one in '10/'11 is, reduced
preschool to four days per week to save on
transportation. Explain that reduction.

A. Yes. On Wednesdays we have a staff
development that occurs district wide, and with the

preschool, with the little ones, by the time we wou
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get them there on Wednesday and get them back and -
because they're a half-day session anyway, Wednesda
was half-day school, they were really going a quart

of aday. So it made more sense to not have them
attend on Wednesday, and then we could save a littl

bit of money in transportation, it wasn't

significant, but 140, $145,000 starts to add up, so

we did that.

Q. Now, let's go into the current year,
2011/2012. You reduced department budgets 5 percen
10 percent, to 30 percent overall. Explain that fo

the Court.

A. Again, that's the various operation
departments that I've talked about from nutritional
services, from the shop or physical properties, to
technology, transportation, where we've asked them
reduce their budgets in this current year the '10 -
excuse me, the '11/'12 year by another 5 percent.

this point, it equates to somewhere in between this

10 to 30 percent, depending on the department.

Q. Alternative school system replaced, explain
that cut and amount.

A. Well, that's when we -- | talked about
earlier, we had our own alternative school program

place. And we are now contracting with an outside

A
er
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entity to reduce costs, and they are providing a
reduced and smaller-scale alternative school progra
for us where we can't even serve middle school
students at this point.
Q. The alternative school is what?
A. The alternative school serves students in
several different capacities. At its highest
functioning, it would serve kids who potentially we
out-of-school suspended. It could serve students w
just were not functioning well in the traditional
school setting. It also served kids, oftentimes
transitioning out of the juvenile detention center.
However, now with the reduction with the
alternative setting, we don't have those options an
we really have minimized kids' opportunities to
receive alternative school settings. And tends to
around kids who have been -- to eliminate or be in
lieu of suspension.
Q. So these were kids that either had
difficulty in school, were problem kids in school,
fall in the category of at-risk plus troubles, and

that program has been outsourced?

A. That would be correct.
Q. And has it been reduced?
A. It's been reduced, as well. We also cannot

re
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serve as many students. We're not serving middle
school students like we did in the past. So yes, i
has been reduced.
Q. All right. And then says, superintendent
reorganization. Explain what that was.
A. You know, seems like we continue to talk
about how we do our best to avoid having a direct
negative impact on our schools, so we keep making
significant cuts at the central office or
administrative level to a point that it's becoming
detrimental in the operations of a central office.
There's been some conversations already shared with
you all in regards to significant positions that ha
been cut where folks now are taking on two and thre
different job responsibilities that are fairly
essential jobs.

Give you an example that we had a person
that was in charge of overseeing multiple reports,
like the civil rights reports, the school audit
reports. We had personnel overseeing our federal
programs. These people are no longer in existence
because of multiple central office cuts.

We also eliminated two departments,
frankly. One was our department of educational

research and assessment down to one person. |

ve
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believe it had five or six people, at one point, in

it, to provide the data we needed to make data-driv
decisions, and we had to reduce that to one person.
So there's been some significant impacts on those
Cuts.

Q. Does that affect the data that you have
available to you, to make the decisions you need to
make to run the school districts?

A. It can impact the efficiency of getting the
data, definitely.

Q. In terms of the required reports, how did it
come to your attention that the required reports we
not getting done?

A. Well, the reports have to get done. They
have to get done by other people. Sometimes it get
done slower or it comes to my attention because we
get late notices that they haven't been submitted.
And we're figuring out such and such person did a
report that perhaps we weren't aware of, so we're
having to re-assign responsibilities. And that's
where what's happening is that one person is actual
taking on the role of one and a half to two people
right now.

Q. What's the reduction in 2011/'12 to the

contingency reserve?

en
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A. That will be what | had alluded to earlier,
that the additional $2 million that we will take of

of the contingency reserve again this year.

Q. Then there was a reduction in the pilot
school support funds --

A. Uh-huh.

Q. I'm sorry, there was an elimination of the
pilot school support funds. Explain that.

A. We had set aside funding that was very
similar to that of what you'd heard about School
Improvement Grant dollars, all of that was a grant.
We called it pilot school funds for schools that we
on improvement, that were struggling. But we did n
have enough funds set aside to assist all of those
schools and with the necessary cuts, that was the o

area that we had to reduce.

Q. And then --

A. Frankly, eliminate.

Q. You also eliminated the driver's education
program?

A. We did. We had four driver's ed cars that

were in very poor condition. We could not afford t
replace them. Driver's ed oftentimes will end up
paying for itself as far as fees, can be fee-driven

But you have to have the vehicles in which to have

re
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safe driver's ed program. And this is an area that
kind of sad, too, because many of our students don'
have access to receive driver's ed in any other
location, so -- but we haven't had it now for two
years.
Q. As the business manager, can you explain to
the Judges what, if any, the increase costs are
associated with the size of the classroom? In othe
words, what does it cost to make a classroom size
smaller?
A. Well, there's not a definitive number. |
think, that, you know, as we try to do a 24 to one
pupil/teacher ratio with an elementary school, for
example, in reality | think many of those classes -
the kids don't come in a nice little package of 24
students for each grade level. So oftentimes you'l
see 27 or 28 kids in a classroom.

So if we end up having to divide the number
of, say, 3rd graders that are in that particular
school, and we have to add a teacher, now we have a
additional cost associated with that teacher, plus
benefits, an entry level salary plus benefits. Tha
could vary. | could give you numbers based on that
But that's how you would have to figure it for ever

grade level.
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Q. With the reductions that have occurred that
you've talked about beginning in -- get my numbers
out here -- beginning in '08/'09, has there been a
corresponding change this classroom size,
teacher/student ratio?

A. You know, overall, we've tried very hard to
try to keep it down, but realistically it's gone up
because we are not able to -- when we cut 130
teachers in '09/'10, that impacted multiple schools

and that had to raise the parent teach -- or the

pupil/teacher ratio.

Q. Are there costs associated with retaining
teachers?
A. There's always costs associated with

retention of teachers and certainly qualified

teachers. One is we have to provide quality
professional development to retain them. Second, w
have to have competitive salaries, frankly, to reta
them. And we are struggling to compete with
surrounding school districts in the salary category

In the initial starting teacher salary, we're okay.

The more trained our teachers are or the higher
degree they become, we are no longer competitive wi
surrounding school districts.

Q. Were there reductions, after the cuts began,

th
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in professional development?

A. We tried to use some of the Title Il money
for our professional development. And that was
specifically around the development of our guarante
viable curriculum. We did not have any additional
funds that we were able to set aside for profession
development. And then, of course, we froze all

travel for any other types of professional

development for staff so it was -- was eliminated o
reduced.

Q. And we talked about the signing bonuses.
Those were eliminated, true?

A Yes.

Q. And in terms of new facilities, do you have
new facilities within the district?

A. Actually, for the first time in some time we
have a new preschool that was built a couple years
ago. This year, we are building a brand new additi

to one of our elementary schools and we will be

building two new elementary schools for our student

Q. And are there costs associated with new
facilities?
A. There are costs associated with new

facilities and we are paying cash for the two new -

brand new elementary schools. And we have worked

ed

al
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very diligently as a school system to save that cas

to do that.

Q. Explain to the Court how you did that over
time.

A. Over a period of time we utilized our

capital outlay fund, we were able to save that, wit
the eight mills that we were able to draw. And tha
takes a number of years, because those dollars are
also -- need to be used for repairs. We do have
facilities that are 56, 57 years of age or older, s

we do have remodeling and repairs that have to be
up-kept, as well.

But over a period of time, we were able to
save money to purchase these facilities. The
addition that we're putting on T.A. Edison Elementa
School, we were able to access a qualified school
construction bond, the last one available in the
state. And through the financing of that bond, we
actually will pay back less money in the long run
than we've actually borrowed to put on the addition

so we were fortunate to get that for the addition -

I'm sorry.
Q. Finish your thought.
A. | was just thinking that our community,

being a lower-wealth community, you know, we pay as
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we go, and that's kind of the mentality of the boar

that's the mentality of our community. We don't ha

a lot of money, and when we do, we build what we ca
and that's kind of how we've done the construction
projects. And unfortunately, we have not been able

to do what our kids deserve, and that's to have
equitable facilities like those of the students

around them and surrounding districts.

Q. Do you have increasing costs that you deal
with in terms of implementing the Common Core
Standards?

A. We have increasing costs when you're looking
at the Common Core Standards. | don't deal directl
myself with the curriculum side of that.

Q. Okay. Butin terms of what you see in terms
of what the district has to pay to implement Common
Core, is there an increase in the cost?

A. From my understanding, from the coordinator
of curriculum and his request and their zero-base
budgeting, there's an increase in cost for the
implementation of supplies, materials, professional
development, eventually, around the Common Core.

Q. Are there increased costs associated with
NCLB?

A. It would be the same. From my
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understanding, again, from the curriculum
coordinator, that it would be around any materials
supplies that are needed to meet those requirements

as well as any professional development, if needed.

Q. Are the costs of special education
increasing?
A. Again, | don't deal directly with special

education. We have a coordinator that takes care o
that.

Q. But in terms of the budget, | want to know
from your point of view if there are increased

costs.

A. Always increased costs especially with
special education. The unfortunate part of that is
we've had to see a decrease in special education.
And we have a special education co-op that services
several districts. And the co-op board has had to
make tough decisions in decreasing their budget wit
an increase in demand to provide services to their
students.

Q. | think | saw that, on the previous exhibit,
you actually had a decrease in your contribution to
the co-op?

A. It's a 6 percent decrease, | believe.

Q. And | think if you look at Exhibit 258,

or
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that's delineated on that exhibit? Reduced --

A Yes.

Q -- SPED co-op contribution, 6 percent?

A Mm-hmm.

Q. Is that correct?

A Yes.

Q Are your health insurance costs going up or
down?

A. Well, | would like to say they're going

down, but, like individually, they're certainly not
They are going up. Tried to negotiate with insuran

companies, but it's not to my avail. They've gone

significantly.
Q. What about utilities?
A. Utilities continue to go up just like at

home. We continue to see our electrical costs risi
rapidly. We have implemented an energy education
program trying to save funds the best we can to
reallocate or redirect some of those funds, but we
still have increased dollar cost overall.

Q. What about property insurance?

A. That was my bad news | just received.
Frankly, with the property insurance, we were hopin
for a low-end increase. We knew we would be gettin

an increase. And | just got notice that we probabl

ce

up
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are looking at a much higher increase, probably
closer to 200 to $250,000 overall for the package f
property and general liability insurance, so we're
definitely seeing increase in our insurance needs,
too.

Q. In terms of teacher salaries, explain what
increases there have been for the teachers in Kansa
City, Kansas in the period of time since 2008/'09.

A. With the salary increases, | believe they've
had 1 percent increase, twice, and there's been
absolutely no salary increase for the rest of the

staff over the last four years.

So the teachers --

Teachers have received a 1 percent.
The 1 percent --

In two different years.

o » O > O

Have you computed what it would cost to
catch the teachers up to where they should be in

terms of salary?

A. Yes, | could give you a rough estimate
probably.

Q. Okay.

A. Over a three-year period, I'm just thinking

like a 3 percent cost of living would cost roughly

6.5 to $7 million just for teachers to catch them u

or

P,
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Is what I've computed recently.

Q. Did you increase your LOB?

A. It's that 30 percent; did not increase it to

31 percent, if that's what you're asking.

Q. There has not been an LOB election to go to
31 percent, true?

A. That's correct, no.

Q. Do you have any information for the Judges
on why that has not happened?

A. | think in a community of lower wealth --

and we've talked about this for -- this afternoon a
yesterday -- that there would be some -- that the
community would very much want to support education
wants to support education, but would have difficul
paying a higher property tax, frankly. So therefor

the board is cognizant of that and is not, at this

point, willing to go out for an election for 31

percent.

Q. Let's take a look at 257. Do you have 2577
A. | do.

Q. What is Exhibit 2577

A. 257 is the document that we referenced as

the phase plan, the planning document that we've
utilized with the board of education regarding

potential cuts.

nd
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Q. Does the Phase 1 Plan '09/'10 quantify the
cuts that were made that are listed there?

A. This was the planning document, this is
probably some of the cuts that are on here. I'm

having difficulty reading this. | think it says 2.

million. | believe there were probably more cuts

than that. If you look at the list that we re -- w

looked at prior and discussed, it's a bit longer.

Q. Can you give us, beyond the 2.3 number, what
the final number for cuts were in '09/'107?

A. | don't have that off the top of my head,

but | could get that. I'd have to think about.

Q. We may come back to that at some point
tomorrow.

A. Okay.

Q. In terms of the Phase 2, that lists, on 257,

the cuts for 2010 and 2011?
A. I'm comparing it to the bulleted list. |
want to make sure that everything's on there. And

that looks like it's correct.

Q. And that's a 5. -- approximately 5.4 number,
5 million --

A. Yeah.

Q. $5,398,966. Is that the amount?

A. Yes. I'm sorry. Yes.
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Q. And then 2011, those cuts amounted to
$8,259,793?

A $8,259,904.

Q. Oh, $9047?

A. Yeah.

Q. Okay. Thank you.

A. That's correct.

Q. What about this Phase 4, '03 number, what is
that?

A. The Phase 4 that was on this plan are things

that were discussed with the board of education tha
were potential cuts. But we did not move to those
potential cuts, which include things like the
transportation, and pushing it out to either two
miles or 2.5 miles for students to walk to school.
We are still utilizing the 1.5-mile range to pick u
secondary kids, and the .8 for elementary. The
elimination of the School Resource Officer Program
still in place. We did not do that, but it was up

for a conversation, and the furlough days that were
discussed earlier.

Q. Would it be a fair characterization that
those are cuts that are on the table right now?

A. Yes.

Q. But have not occurred?
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A. That's true.

Q. Turn to 256, please. I'm sorry, I'm not
going to go there. That's in evidence. What's nex
What is the LOB equalization aid?

A. A local option budget equalization aid
actually provides, basically, an equal playing fiel

for less-wealthier districts.

Q. It's been described as equalization aid that
enhances their buying power.

A. That would be true. It provides additional

spending power for a school's system.

Q. And that's state money, state aid, correct?
A. Mm-hmm, that would be correct.

Q. What did you use that money for?

A. Fully funded, we've used it for counselor

salaries, librarians, nurses, supplies, technology,

anything of that nature.

Q. In terms of --
A. It has been prorated and not fully funded.
Q. That's where I'm going. Explain that to the

Judges, please.

A. Well, the state aid that we should be
receiving is approximately 85.7 percent, fully fund
as our state aid, but it's been prorated down from

that to 83 percent. So rather than getting 65 cent

t?

ed
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on every dollar, we're getting 53 cents for every
dollar on the state aid, so we're just actually

receiving less money. It's not fully -- so we've

lost funding.

Q. One time was it 100 percent?

A. On the state aid?

Q. Yes.

A. Yeah, could be, yes.

Q. All right. And then it was reduced to 85
percent?

A 85.7 percent.

Q. Now it's where?

A. 83 percent.

Q. So the equalization aid, does every school

district in Kansas receive that?

A. No, huh-uh.
Q. How does that work?
A. You actually have to be a certain poverty

level, and | don't have the break-off point or the
chart that has -- but so many districts above a
certain break-off point actually receive it, and
certain districts below that do not.

Q. And you receive it?

A. We receive it.

Q. Kansas City, Kansas does?
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A. That's --

Q. But it has been reduced?

A. It's been reduced by approximately $5.2
million.

Q. That's what | was going to ask you, to

guantify that. And that money was used for what?
A. Well, what | was stating was that
counselors, nurses, supplies, technology, librarian
things of that nature, we've had to make some
reductions in those particular areas as a result of
those cuts, as well.

Q. Because of the loss of LOB state
equalization aid?

A Mm-hmm.

Q Correct?

A Yes.

Q What is capital outlay equalization aid?
A Well, again, it provides kind of an equal
playing field, but it's for the support of faciliti

and providing the repair and remodeling of faciliti
and equalizes funds to districts that do not

receive -- don't receive that money. And no longer
do we get it. Nobody gets the equalization for
capital outlay.

Q. In terms of when that money stopped, when

es

es
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did it stop?

A. | believe it was in '09.

Q. Okay, for the '09/'10 school year?

A. That's correct.

Q. And with regard to that capital outlay

equalization money in say ‘09, how much was that to
your district?
A. That was prior to my time, but | believe it

was 2.4 million.

Q. Okay. And then in 2010/11, did you receive
it?

A. No.

Q. In 2011/'12, did you receive it?

A. No, we haven't.

Q. And do you receive it for '12/'13?

A. No.

Q. And the effect of not having that money is
what?

A. Directly impacts our ability to maintain

facilities at a level that we need to, repair

facilities at the level that we need to, and allow

our students to feel like they can be in buildings

that are of quality, just as their neighboring peer

Q. Okay. Talk to us about the process that USD

500 utilized to decide on what cuts to make. How d
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that work?
A. Well, as we -- you know, we look at what the
base state aid -- the base state aid per pupil is
going to be. We kind of do our whole budgeting
process and we look at what the general fund's goin
to be. Then, we start out with our zero-base budge
process. We have schools and departments, kind of,
identify the needs of what they're going to have to
have for operation.

We take that information to the board of
education. We talk about it with them. After we'v
had conversations with the superintendent and her
counsel, then decisions are made with the board on
what needs to stay funded, what needs to be reduced
potentially, or eliminated, based on the available
dollars.
Q. Have you determined whether the needs of
students requiring special education are being met
with the resources that you have?
A. I'm not sure I'm the one to actually answer
the question. | feel better to have the director o
special education address that with the funds that
she has available.
Q. Does the State of Kansas have a zero-base

budget process for schools?
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A. I'm not familiar with any other district

that's using it. It's not to say that they're not.

| know that I'm not familiar with any other distric

that's using it, and | find that it's very effectiv

for us; sometimes a bit frustrating, honestly,

because we want it to be the true zero-base budgeti
process that it can be. And when | say that, | wan
principals to come forth with what they really need

and it's hard for them to do that.

Q. There was a suggestion and a question by
Mr. Chalmers that the zero-base budgeting came abou
as a result of a recommendation from KLN. Did it?

A. You know, | was involved early on with the
needs assessment process with the Kansas Learning
Network and had nothing -- | had no awareness of th
recommendation coming from there. In fact, | thoug
we were doing zero-base budgeting prior to that nee
assessment.

Q. Where did the idea for zero-base budgeting
in USD 500 come from?

A. Actually, my predecessor, who is Dr. Lane,
as the assistant superintendent, decided to utilize

this process to engage the schools and their
budgeting, and to take a closer look at their

individual needs per building.

ng

at
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Q. Are you aware of situations within the
district in which your teachers are going out and

getting part-time jobs at other places?

A. Teachers do go out and get part-time jobs.
Q. Has that increased?
A. Seems to increase a lot where they're trying

to get additional tutorial jobs, either in the

district, typically with SES, or Supplemental
Education Service Providers, which are tutoring
companies that'll come in. Or they'll go out and g
jobs outside of the school district to supplement
their income. Oftentimes, and what | hear even mor
S0, is summer jobs to supplement income.

Q. In terms of somebody from the human
resources -- we're going to have somebody testify
from human resources, but have you made any
observations with regard to qualified teachers in t
district leaving the district for neighboring

districts or other jobs?

A. | hate to admit, but regularly. Seems like
districts come into our school system. We train
them, we train them well, and they actually then wi
leave, and not only a certified teachers, but
counselors have done the same that I've known

personally and gone to neighboring school districts

et

he
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for one reason and one reason only; and that's for
increased salary, more money.

MR. RUPE: That's all the questions

| have.

JUDGE THEIS: Mr. Rupe. Excuse me,
Mr. Chalmers. We're not sure what the school -- ho w
the school budgeting works, time-line-wise, you kno W,
whether they're planning for tomorrow, today, or wh en
in the process -- when things need to be submitted or
when you need to make a decision concerning a budge t.

MR. RUPE: Okay. Let me ask her
that question.
JUDGE THEIS: Okay.
Q. (By Mr. Rupe) Why don't you explain that to
the Judges, please.
A. Okay. I'll do my best to give you an

overall time line of the budgeting process. We try

to start that process as early as we can, oftentime S
not knowing what we're budgeting from. But we sinc e
we utilize a zero-base budget process, we will star t

as early as February in our school district, maybe
early March, and start having meetings where |
actually will meet with every individual school and
every individual department and review their budget

with them that they are submitting and presenting,
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about what their needs are.
At that point, all of that money, as | said,
is looked at. We are looking at the overall budget
with the superintendent's counsel between March and
April. We are talking to the board from January to
April. We have special board budget meetings with
them, so all of this is being shared with them as w
go.
We then complete the budget forms. That was
the whole packet of budget forms that have to be
submitted to the state department in July, and the
budget actually has to be submitted for board
approval in July, and to the county clerk mid Augus
| believe it's August 15th, for final approval.
THE WITNESS: Did that help?
JUDGE THEIS: Well, that would be
for the fiscal years starting in July?
THE WITNESS: Yes, mm-hmm, so we go
into August --
JUDGE THEIS: Starting, from July
of the year you're getting your budget approved, a
month earlier than you actually get it to the count
clerk?
THE WITNESS: That's correct.
JUDGE THEIS: And before you know
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it, the Legislature gives it.

THE WITNESS: That's happened, yes,
that's why | make -- sometimes it makes it very
difficult for the pre-planning, too, because we don 't
know what's going to happen. And we may have gone
through months of planning and making suggestions,
and there could be changes, potentially. Or we've
submitted the budget, even to the county clerk, and
then we've had allotments in the past, and we've ha d
to make changes again and start all over in the
process.

JUDGE THEIS: You may not know
because you weren't there, those years in which the y
increased the funding, how do you implement that
funding?

THE WITNESS: Well, the increased
funding, typically, that made it a little bit easie r
because they projected out an increase in the base
state aid. So when the cuts occurred and they were
unaware -- we became unaware (sic) that the cuts we re
going to happen mid year, and we were already in th e
middle of a contract -- in the middle of the school
year, or a quarter of the way through a school year :
where we had contracts signed with teachers and

things of that nature, and we had to figure out how
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to cut somewhere between 1 and $2 million out of a
budget in the existing year.

JUDGE THEIS: Let me --

THE WITNESS: That was more than
difficult.

JUDGE THEIS: The school year runs
from September to August -- September to June.

THE WITNESS: July 1 to June 30.

JUDGE THEIS: Fiscal year.

THE WITNESS: Yes.

JUDGE THEIS: So when the
Legislature cut, you were right at the tail end of
one fiscal year, but for the next budget year, how
did that work? | mean, that still hadn't been
formulated, had it?

THE WITNESS: Right, oftentimes we
don't have that information.

JUDGE THEIS: So you were
scrambling?

THE WITNESS: Or we formulate a
budget and sometimes we have to re-publish it.

JUDGE THEIS: If you got money,
obviously you -- | assume, by that time you've
decided what's going to be taught and where you're

teaching it and what's running. If they drop money
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on you in May, are you capable of using it?
THE WITNESS: If they increase the
base state aid, you mean?
JUDGE THEIS: Yeah, like, in May,
they leave -- you know, dump a billion dollars on
you, then your school year starts in September and
your fiscal year in July.
THE WITNESS: Make sure |
understand this correctly. If they provide us a lo
of money in May, is it to be spent by June 30th at
the end of the fiscal year --
JUDGE THEIS: No --
THE WITNESS: -- and be used
through the next school year?
JUDGE THEIS: Right.
THE WITNESS: Absolutely, it could
be utilized.
JUDGE THEIS: How would that work?
THE WITNESS: Because we would then
be able to identify the number of teachers that we
needed, we could reduce the class sizes, we could g
folks hired. You know, we may get teachers hired a
little bit later than we normally would try to do f
the beginning of the school year, but we would

absolutely try and do that. And the later in the

et
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year, more difficult it is to get teachers hired
sometimes, but ...

JUDGE THEIS: Thank you.

MR. RUPE: No further questions.

JUDGE THEIS: Questions based on
mine, Mr. Rupe?

JUDGE BURR: No.

JUDGE FLEMING: Call it a night.

JUDGE BURR: Do we need to take up
the issue on the withesses?

JUDGE THEIS: Maybe. Do we still
have the witnesses issue?

MR. RUPE: We have witnesses
available tomorrow morning. | think the first
witness that is the subject of his motion won't com e

up for some time until later tomorrow. I've been

busy today. | haven't had an opportunity to respon d
to his trial brief, and I'd like to do a little wor Kk
on that before | argue it. | could argue it tonigh t,

but | would need some time before -- you know, a
break or something before we argue it.

JUDGE THEIS: Let's just wait. You
can step down.

Are you going to be very long,

Mr. Chalmers?
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MR. CHALMERS: Longer than eight
minutes.

JUDGE THEIS: Longer than or not
longer than?

MR. RUPE: He said, "longer than."

MR. CHALMERS: Longer than, I'm
afraid.

JUDGE THEIS: Okay.

JUDGE FLEMING: Nine in the
morning.

JUDGE THEIS: Yeah. Nine. Okay.

MR. RUPE: That's fine. We'll see
you at nine.

(Thereupon, the proceedings were

adjourned to June 6, 2012, at 9:00 a.m.)
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PROCEEDINGS

JUDGE THEIS: Good morning. You
can be seated, thank you. We don't mean to be tard
but our clocks have a five-minute delay. Where we
going to?

MR. RUPE: 1 think.

JUDGE THEIS: Witness we had
yesterday.

MR. RUPE: Kelli, have a seat up
there. | think cross-examination of Kelli Mather.

KELLI MATHER, having been
previously sworn was examined and testified as
follows:

CROSS-EXAMINATION
BY MR. CHALMERS:
Q. Dr. Mather, yesterday you talked about an
exhibit which was Plaintiff's Exhibit 20. It's kin
of a colorful exhibit. | don't want to go into
detail, but it shows the list of how you calculate
what the general fund is.
A. Uh-huh, that's correct.
Q. | just want to be clear, this is talking
about operational costs, isn't it?
A. Yes, it generates our general fund.

Q. It's not talking about all revenue, is it?
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A. That's correct. It's our general fund and
then allows us to generate our local option budget.

Q. | have an excerpt for the Wyandotte County,
or your school district, on the blow-up that comes
from Exhibit 1068. And this would show all sources
of revenue. It shows the state aid, the federal ai

and local revenue over the years, as well as the FT
enroliment for your district, is that right?

A. That's what the chart shows, yes.

Q. So if we're interested in knowing how much
money, in total, Wyandotte County spent, we could
look at this chart and we would have information
about that over the years, is that correct?

A. Correct.

Q. In the state aid -- or in the enroliment
category, these FTE numbers, full-time -- or FTE, w
talked about that, briefly, but what is that?

A. It's the full-time equivalent student who's
enrolled in the school district, not necessarily th

head count, but a full-time equivalent student.

Q. And we'll talk about this in a little bit

more detail, but when you talk about some of these
other categories here -- well, and full-time

equivalent might mean you could have students come

and go during the school year, you could have a
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variety of difference situations. What you're tryi

to do is have an apples to apples comparison of the
full-time equivalent, is that right?

A. That's right, but students leaving off the
audit wouldn't matter. It's actually prior to the
September 20th, count, so ...

Q. If you have a student leave and got a little

extra money for it, that's just a plus?

A. Actually, or less money, frankly, if they're
not there.
Q. If they're not there. You've got state aid

and local revenue. And actually, if we look at the
LOB founding, we're going to find some in the state

aid category and some in local revenue?

A. You would have the equalization and LOB
budget.
Q. And you'd also have -- some of the general

fund, we're going to find some for your district in

the state aid and some for the local revenue?

A. And the state aid, mm-hmm.

Q. That's because every district is required to
have a 20 --

A. 20 mills.

Q. -- mill levy and that's called a local

effort?

ng
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A. Mm-hmm.

Q. That's part of this number that would be
reflected on this chart, is that right?

A. That's correct.

Q. So we understand how that works, if you are
a district that raises all the money that you need

for your general fund from your 20 mill levy -- |

don't know if there is such a district as this --

this would be bigger and this category would be

smaller?
A Correct.
Q. But the money that comes from the general

fund under these mill levies, if you are a district
that can't raise as much as with 20 mills in your

local effort, then that's made up on the state side

A. That's correct, we get additional
equalization.
Q. The state aid aspect would also include

equalization money for bond and interest?

A. Yes.

Q. It would include, in some past years
equalization money for capital outlay?

A. Past years, correct.

Q. It would include equalization money for the

LOB, that is if you -- the LOB now, so that we're
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clear on that, that's discretionary with the

district. They can choose to raise additional fund

that are for their foundation obligation under a

budget called an LOB, is that right?

A. Used to be called a supplemental general
fund. Now it's the local option budget. Up to 30
percent, that's correct, 31 percent.

Q. 30 percent, the district does that at its
discretion, you don't need to go to the voters?

A. Correct.

Q. If you want to get an extra 1 percent, then
you have to have an election?

A. That's correct.

Q. The capital outlay fund, there's a mill levy
for that, and a district can collect money; that

would be in the local revenue category, as well?

A Yes.

Q. The funds, if you get state aid by way of
state grant, that's going to be in the state aid
category, Is that correct?

A. Yes.

Q. And beyond the general funds, there are
state grants that a district can apply for and can
receive, is that correct?

A. There are state grants, federal grants, but
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are not continued money or guaranteed money over a

period of time.

Q. Well, that's the nature of a grant, you come
in --

A. Right.

Q. -- say, got a problem. They say, here's

what we give you to fix that problem. That's the

idea, isn't it?

A. Short-term. Problem is, is you can't depend
on it long-term, but that's correct.

Q. Ideally, the fund or the grant has the idea

that at the end of the grant you have fixed the

problem?

A. That may be the idea --

Q. That's the philosophy --

A. Yeah.

Q. And then, you've got federal aid, and that

comes from a variety of different sources, the
different Title programs that | think that we talke
about in Dr. Lane's testimony -- you were out here?
A. Correct.

Q. Federal aid has also included, last few
years, some stimulus money, where the idea was the
federal government said, look, we understand that

states are having problems. What we'll do is give
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you some federal money to plug in where the state
money would have been otherwise?

A. That's correct.

Q. Is there any other source of -- well, there
are also donations that a district can receive that
might go to revenue?

A. We may get some charities or charity
donations. That's rare in our district. We don't

have a lot of that.

Q. | think that Dr. Lane talked about some sort
of program that was used in partnership so you coul
get your $16 million new administration building.
What was that?

A. I'm not sure what you're referencing. We
actually had relocation dollars from the unified

government because we had to move out after they

condemned --
THE COURT REPORTER: The what?
THE WITNESS: Indian Springs
Shopping Mall.
Q. The unification money you're talking about,

what, local government or, what, county money --
A. Yes, relocation dollars from them.
Q. That would fit in the local revenue category

or do you know?
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A. I'm not sure.

Q. Could be outside that entirely?

A. Could be.

Q. Now, those are the sources of revenue and

the expenditures. | want to talk to you about how
the money is spent.
JUDGE THEIS: Are those marked at
all, Mr. Chalmers?
MR. CHALMERS: Your Honor, | think
what we agreed to do is mark the blow-ups later on,
but that comes from another exhibit. And give me a
second, I'll give you the exhibit number. It's
Exhibit 1037, Your Honor.
JUDGE THEIS: That's the one on the
board now?
MR. CHALMERS: Yes, sir.
JUDGE THEIS: What was the --
MR. CHALMERS: That's the blow-up.
JUDGE BURR: This is merely a part
of 1037 --
MR. CHALMERS: ltis.
JUDGE BURR: -- as | understand it.
JUDGE THEIS: First one was the
same way?

MR. CHALMERS: The first one was a
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portion of -- and sorry, Your Honor, the exhibit
number on it -- just set it down.
MR. RUPE: 1016.
JUDGE THEIS: 1016.
MR. CHALMERS: | think | have

1068 --
MR. RUPE: Okay.
MR. CHALMERS: --in my notes.
MR. RUPE: | didn't hear you.
JUDGE THEIS: Thank you.

Q. (By Mr. Chalmers) In Exhibit 1037, the first

page of it -- here, | can loan you that for a

second -- it provides the definitions of these

various functions, doesn't it?

A. Yes.

Q. And those definitions come from the U.S.
Census Bureau talking about what moneys, as spent,
goes into what categories of items, is that correct

A Yes.

Q. For instance, transportation has its own
separate category, and there's a definition in the
exhibit that talks about what transportation is.

A. Has a number and a definition, that's
correct.

Q. Now, this particular blow-up is for the
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State showing the instructional expenses and so
forth, but this document would reflect, really, mor
what the operational costs are more so than -- or
operational expenses are more so than the previous

document that talked about expenditures and totals,

wouldn't it?

A. Help me understand your question a little
bit more.

Q. It's a bad question. The expenditures in

total include bond and interest, capital outlay.
These listings of operating expenses would not
include the mortar, the maintenance, the books, tho
sorts of the things that are in these other

categories, is that right?

A. No.
Q. Okay.
A. From my understanding I'm not sure what's

behind each one of those numbers on that, but some
those categories that are listed here do include so

of the items you just mentioned, textbooks,

materials. Now, capital outlay, KPERS, bond and
interest may not be reflected on there, but the
majority of other responses are reflected on that.

Q. If so, they would fit within the definitions

sections we just talked about?

se

of

me




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KELLI MATHER -- CROSS BY MR CHALMERS

487

A. On this sheet you provided me.
Q. Yeah. So if we had books, where would that

fit within that category, which does that fit in?

A. Most likely it would be under 2200.

Q. That's support services and instructional
staff?

A. Mm-hmm.

Q. You should have in front of you --

MR. CHALMERS: -- and | think it
was provided to Your Honors yesterday --
Q. -- Exhibit 1026, the '11/'12 Budget at a
Glance. Do you have that?

JUDGE FLEMING: It's 1021, isn't

it?

A. Yes, | do.
MR. CHALMERS: Well, | want 1026.
JUDGE BURR: 1026 on this.
JUDGE FLEMING: Okay, hereiitis.

Q. | want to talk to you about what a Budget at

a Glance is first. And am I correct that this is a
document that has to be prepared for the State each
year after the budget is approved, that is the

district budget's approved?

A. That's correct.

Q. | think yesterday there was some
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conversation about when that budget is approved, an
| want to see if | have that straight. You get
information from the Kansas Department of Education
that tells you what your likely general fund money

will be after the Legislature passed its

appropriation act, is that correct?

A. That would be correct.

Q. That isn't to say there aren't discussions
with the department and projections as to how that
might play out, but when you first have a solid
number, it's after the Legislature appropriates wha
they're going to allow for general fund and other
categories for that year?

A. That's when we would have a solid number.
Q. So in this year, the solid number would have
been at the tail end of May?

A. Mm-hmm.

Q. And then, after that -- your district would
have been working on this before, but after having
that solid number, that's when you actually will pl

that in and come up with what your proposed budget
to the board to review and pass?

A. That's correct. We have done at all that
work, as | explained yesterday, months and months -

once we have a solidified number, we have to go

ug
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before the board. It has to have a board hearing.

We will do that, typically, in July.

Q. So you have, in this instance, in late May,
kind of, now we know what numbers will be from the
Legislature. That's been a little later sometimes;

it's been a little earlier sometimes?

A. That's correct.

Q. But probably, for practical reasons, it's
always before the end of the -- well, it's always a

the tail end of the legislative session?

A. In my experience.

Q. And with that number then, your board will
review its budget and approve it, and that is alway

in July, is that correct?

A. We have the board hearing. We have to do
that in the July board meeting because we have to
submit it to the county clerk in August, so we have

to get it before the board.

Q. The county clerk needs it because they need

to be able to calculate, what the --

A. Taxes.

Q. -- local tax rates will be in August?

A. That would be correct.

Q. So if they don't have it before their August

numbers or before August, then it affects whether o
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not they can get the tax rates out -- or taxes out?

A. That's correct.

Q. The budget, once it's approved, is sent to
the State, including this Budget at a Glance, which

is the 1026 exhibit we've talked about?

A. Correct.

Q. And once the budget is in place, the
authority for your district to spend more money tha
the budget, is what?

A. I'm not sure | understand the question.

Q. Well, if, during the course of a year, there
was a windfall and you received additional funds,

maybe some benefactor --

A. Like from a grant or from an individual?
Q. Yes.
A. Then the board of education would direct us

on how to spend those funds.

Q. So there are ways to spend more in that
instance, but is there -- if the district -- or |

guess it would have to be a special procedure,
wouldn't it, that we've never gone through if you
received more state funding?

A. We've never, unfortunately, received more
than state funding. We potentially would have to

re-publish the budget. We've had to do that,
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historically, in the past, if there's been an

increase in enroliment that adjusted any of the
weighting figures with kids. It's been unfortunate

we haven't that had that scenario, but that would b
the only time that we'd have to do that.

Q. The budget process itself in terms of the
approval of it -- let's back up for that for just a
second. The proposed budget is actually made
available for the public's consideration before the
vote by the board, isn't it?

A. Yes.

Q. It has to be within a certain time period
anything else?

A. Right, and we do that the board meeting
previous to the one that the board actually does th
hearing.

Q. And how much before that board meeting when
they will vote on it do you have to provide a copy

this budget for public notification?

A. There's a two-week window with the two board
meetings. | believe it's a ten-day.

Q. And then, at the board meeting, when it's
approved, you have -- it's an open board meeting,
that is, it's a public meeting, is that correct?

A. That would be correct.

of
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Q. And people from the community, or for that
matter, teachers or administrators, come in and the
can provide input to the board on the budget, can

they not?

A. They can. It's called a budget hearing and
they can give input at that point.

Q. At the time of the budget hearing, is that
when also a decision is made on what the mill levie

will be? | guess you don't know the exact mill lev
amount, but on what the LOB is, is that right?

A. Not the exact amount until the taxes are put
in place. So we can do the rough estimates based o
the budget, that's what we're trying to do.

Q. When the budget is published, at least by

that date, the district needs to commit, this is th

percentage --
A. That's --
Q. -- of general fund we want LOB, this is what

we want in capital outlay, this is what we want in
whatever other local taxes we can levy?

A. That would be correct. If we're going to
maximize our LOB at 30 percent, we would do that, o
eight mills for capital outlay.

Q. And again, during that time frame, you'd

have ten days or two weeks, as a practical matter,
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for the public to come in and weigh in on what the
increases or decreases might be --

A. That would be correct.

Q. -- on those mill levies? Now, taking a 30
percent of the LOB -- and we'll talk about that in

little bit of detail in a moment -- and trying to

figure out how much the mill levy must be for that,
who decides what the mill levy needs to be in your
district to raise 30 percent of the general fund,

which is the LOB budget, assuming that's how much h
been requested?

A. Well, the director of finance actually works
through the figures and then presents with myself a
the board what overall the mills, kind of, fall out

in each of those particular areas.

Q. So you're familiar with approximately how

many mills it takes to raise required funds in your

district?

A. | know how much a mill cost -- how much
money a --

Q. That's where | was headed. How much does

one mill raise in your district, or how much did it
raise last year?
A. Approximately $695,000.

Q. Now, the mills that we're talking about is

as

nd
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property tax, both commercial property and personal
property, is that correct?

A. That's correct.

Q. So as a homeowner, I'm subject to it as well
as a business owner, is that right?

A. Mm-hmm.

Q. There are, under the statutes, certain
properties that are excluded from the property tax,

is that correct?

A. That is correct. And | might also add that
we have, probably, the highest county for abatement
for property, both commercial and personal property
SO, it's difficult.

Q. Then, you have an abatement with the first
20,000 for a personal residence, is that correct?

A Yes.

Q. Do you know how much a one mill increase
translates into a pocketbook of an individual
homeowner who has a home of, | don't know, whatever
category, let's say $50,000 in assessed value?

A. | don't have it off the top of my head. |

have calculated that for a board in the past.

Q. We can calculate it probably later on here,
but what's your best estimate of what it translates

into?
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A. | want to think -- what was the value of the
home?

Q. Well, | said 50,000. If you calculated it
for 100 or 150 --

A. | figured it at $100,000 home, which is a

high-value home in our community, I'm going to be
speculating here if | guess because | don't know if
recall that, but | want to think it was 24, 25

dollars for some reason.

Q. That's 24 or 25 dollars for the year?

A. Mm-hmm.

Q. And I'm sorry, | didn't hear your answer,
was it yes?

A. Correct.

Q. The Exhibit 126, if we turn to page -- the

first page is numbered one. That would be the thir
page in. It shows a table that has the same functio
descriptions, or many of the same function
descriptions as the blow-up that we have in front o
you, is that right?

A. That would be correct.

Q. And so if we want to look at the definitions
of these functions, we can look at the sheet that w
talked about and it would be the same definitions

that applies in this exhibit, is that correct?
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A. Yes, they should be a same definitions.

MR. RUPE: Yikes. Sorry.

MR. CHALMERS: | needed some water
to knock over there.
Q. This document at page 1 focusing just on
instructional costs, and so -- and the Court can re
it, but it says, 2009/2010 it as an actual number o

instructional costs for about $152 million, is that

correct?
A That's correct.
Q. Now, there is a state statute, you're aware,

that says that the instructional spending is suppos
to be, at a district level, 65 percent. Are you

aware of that?

A. No, | was not aware of that.

Q. | won't ask you about it. When you talk
about actual, that figure, then, would be based on
what was reported in the Budget at a Glance, what
actually was spent on instruction for the 2009/2010
years, is that correct?

A. Yes, the actual cost.

Q. As contrasted with the '11/'12, which is the
budgeted amount, and that's the amount that was
anticipated or was hoped would be spent after the

numbers had been provided in appropriation and all

ad
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the estimates for what would be this years, is that

correct?
A. That's correct.
Q. Now, how is it that these numbers are

verified? How does your office or your district ma
sure that the information that you're publishing an
providing the State and the public is accurate?

A. Well, in the final column, the '11/'12, is
what we put out as projections for our budget that
anticipate spending. Until the end of the fiscal

year, we don't know what the actuals are. We go ba
and the director of finance and her staff go back a
they verify that through our system that we utilize

to check the actual expenses, and then we publish
them in this report.

Q. And you talked about expenditures. There
are also, in this exhibit, the budget, the Glance,
there's other information other than expenditures,

and we'll talk about that in a second, but how is

that verified, confirmed that it's accurate?

A. It's the same thing. We have a system in
place with the school district that we track our
finances called GEMS, and we verify the revenues an
expenditures that way.

Q. Now, first page, or page number one of

ke
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Exhibit 1026, third page in, shows an increase in t

money spent on instruction of 2 percent from '09/'1
'10/'11, is that correct?

A. I'm sorry, what page did you go to?

Q. It's the third page in, but it's numbered

one at the bottom. Confusing.

A. Okay. And the gquestion was an increase in
instruction?
Q. Show's a 2 percent increase instruction. Is

that how we read this table?

A. We're looking at all funds extended?

Q. Yes, ma'am.

A. On page 3?

Q. Third page in, has a one at the bottom?

A. 59 percent was expended in '09/'10 and 53
percent expended ...

Q. But the numbers --

A. Of the overall budget.

Q. The number in '10/'11, the 155 million is

bigger than the 152 million --

A. Yeah, 2 percent increase.

Q. So about a 2 percent increase?

A. Mm-hmm.

Q. For this year, we anticipated an increase of

13 percent in the instructional budget, did we not?

he
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A. That would be the hope.

Q. And we increased a -- or anticipated a per
pupil amount increase from all funds of 11 percent

for this last year, didn't we?

A. That would be correct.

Q. And we anticipated a per pupil expenditure
for all total expenses of one -- or $17,479, is tha

how | read -- is that reading the chart correctly?

A. That the per pupil expenditure?
Q. Yes, ma'am.
A. The anticipated amount, yes, that would be

correct. Keeping in mind that the per pupil
expenditure goes up with funds that are not availab
the put towards student expenditures. They include
the KPERS, bond and interest, capital outlay funds,
things of that nature.

Q. Yeah. So if we look back here at our
different categories, the categories that are
highlighted, that wouldn't include the bond and
interest, the KPERS, | think -- what else did you
talk about that is not something that is --

A. Capital outlay funds.

Q. Capital outlay, so that's not here. If we
just focus on these functions, instruction, support

services, operations, and maintenance, and other
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support services, now we're talking about the guts
what are the operational expenses for the district?
A. Basic operations.

MR. CHALMERS: Although it has not
been marked, Your Honor, it will be marked. We'll
get you a number for it, the blow-up.

Q. But this takes those cost function funds,
the highlighted funds, and shows, per pupil, how th
have increased from '05 -- excuse me, '04/'05 throu
the last data number we had, which is '10/'11, and
that would show an increase in those sorts of
instructional expenses that we just went through,
wouldn't it?

A. | would like to have more information behind
those numbers. My belief, frankly, the reason that
you're seeing an increase on a per pupil expenditur
on this chart is capital outlay increase, which we
have diligently made efforts to save that money --
Q. I'll represent to you and we'll -- the
documents if we took these figures that are reporte
to the State, and just those totals and added those
together and then divided it by the number of
students, full-time enroliment, I'll represent that
what this number is, and we'll have the documents t

confirm that. But what I'm wondering is, you're

of
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thinking the number would look something different?
A. | do believe, and to me, you're comparing
apples to oranges because you're comparing all the
entire state numbers and breaking it down to USD
500. But | believe in the per pupil expenditures f or
our district, it's inclusive of those costs that we
cannot attribute to student expenditures.
Q. In the exhibit that | handed you, if | grab
the one that has the page number, it's 1037, so we
know what we're talking about, the last several pag es
of it --
MR. CHALMERS: Oh, she has a copy
that's great. Thank you.
Q. Looks like the last six pages of it are ...

MR. CHALMERS: Thanks, Gaye.

Q. Are the current operating expenses but for
USD 500, your district, is that right?
A. These charts indicate USD 500 at the top,

that's correct.

Q. And I'll represent to you that the numbers

we just looked at are taking what has been these

highlighted functions, adding them together for tho se
years and then dividing them by the full-time

enrollment as reported in your documents.

Now, I'm not asking you to verify that, but
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I'm asking you at a birds-eye view, isn't it true

that from 2004/2005 that there's been a steady
increase in your district of per pupil operational
expenses?

A. There has been a -- based on your chart,
that would be true.

Q. We don't have 2011/'12 here, but looking at
the budget we just looked at, the 1026, we would
expect that once those final numbers are in, that t
cost function per pupil -- that's those operational
expenses -- will be higher this year, as well?

A. As indicated in my statement prior, not
because of funds that we have available for student
expenditures. Factis, is we continue to have less
dollars to spend on students.

Q. Now, if this represents these categories in
your district, as | suggested it does, what is it i

these categories that you have less of to spend mon

on students?

A. Help me understand your question just a
little bit more.
Q. Instructional costs are going up. That went

up this last year?
A. We're making an effort to move money into

instruction.

he
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Q. Well, your budget said your instructional
costs -- this is in Exhibit 1026 -- were slated to
up 13 percent in year; that's the first item?
A. Right, with student and instructional
support going down 11 percent to offset some of tha
Q. Well, instructional support is about what,
one-tenth of the instruction in your district, isn'
it? 1 guess it's little less than one-tenth
statewide, but it's going down?
A. Right.
Q. Then, you've got general administration in
here and that would include support services, gener
administration, that's going up?
A. Going down.
Q. Your general administration went up -- or
was scheduled to go down 3 percent, is that right?
A. That's correct.
Q. Your school --
MR. RUPE: Hang on to that
guestion, because was your question going up
3 percent or down 3 percent?
THE WITNESS: Going down.
MR. CHALMERS: Down 3 percent.
MR. RUPE: Okay.
MR. CHALMERS: The school

go
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administration building, that's scheduled in your

budget to go up 24 percent. That would be school
administration building, that is statewide, 5.8

percent?

A. That's correct. Some of those funds are, in
fact, improvements for our facilities. They don't

directly to student -- student instructional issues

Q. Maybe | misunderstood, because | thought
improvement in facilities -- was your testimony and

Dr. Lane's testimony -- was important for the kids'
academic achievements?

A. Absolutely. I'm just pointing out that

that's part of the funds there, as well as the

capital improvement, which will come up here
momentarily.

Q. The operations and maintenance, which is the
next category in the Exhibit 1026, it was scheduled

to go up 11 percent this last year?

A. That's correct.

Q. Capital improvements which you show on your

list in the exhibit, that's not part of this list,

it?
A. That's correct.
Q. And I'll represent to you that it's not part

of this calculation.

go
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A. Okay.
Q. What I'm wondering is, is will you concede
that from 2005 through 2010 these, what I've phrase
as current operating expenses, the highlighted ones
have gone up per pupil in your district?

MR. RUPE: I'm sorry, did you
answer that?

THE WITNESS: I'm sorry. Maybe |
missed. Was there a question?

MR. CHALMERS: | was wondering
whether you would concede it's gone up.
A. | don't know that | can see -- based on your
chart | can see that it's gone up.
Q. Let's look at page -- it's numbered 5 in the
Budget at a Glance, and it has a title, Sources of
Revenue and Proposed Budgets for 2011/'12. Do you
find that?
A. | do, yes.
Q. There are, in the left column, far left,

there's a column under the title "Fund," is that

correct?
A. Yes, that's correct.
Q. Now, the money comes into your district.

And then at one point, it's transferred into the

different funds, is that correct?
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A. That's correct.

Q. Okay. And these are the funds, then, that
are shown on page 5, Exhibit 1026, that money can b
transferred into, is that correct?

A. That's correct.

Q. And this particular part of the Budget at a
Glance shows the 2011/2012 amounts budgeted in thos
different fund areas, is that correct?

A. That's correct.

Q. Let's focus on the general for a moment.
And when we talk about general there, there are two
breakdowns, there's 121,804,955, and then there's a
10,748,056, those numbers should equal the general

budgeted amount, is that correct, less the cash

balance?
A Yes.
Q. You got to have the cash balance when we

started with, and then those two other numbers, is

that correct?

A. That would be correct.

Q. And when we talked about how, as part of the
local effort funding the general fund, some with

local money, some with state aid, this would show

that your state aid was approximately 122 million,

and the local effort was somewhere in the
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neighborhood of about 10.7 million?

A. That would be correct.

Q. So you're receiving from the general fund
your district -- well, more than ten times. What,
almost 12 times the amount from the state?

A. | haven't done that math, but ...

Q. That's how | eyeball it, 12 to one, okay?
Now, then there's supplemental general, and that is

what I've been referring to as the LOB. Is that th

same thing?
A Yes.
Q. Now, we've talked about state equalization

payments for the LOB. And this shows in this
particular line on Exhibit 1026, it shows the state
moneys of 24.4 million, and the local moneys of 18.
or 8 million, is that right?

A. That's correct.

Q. And then, the supplemental general number
was about 46 million, is that right?

A. That's correct.

Q. So the way this works is we look at the
beginning of the fiscal year, July 1, 2011, we say
what cash do we still have in fund -- or on hand fr
our LOB. In this case there was 2.34 million dolla

cash on hand?

om
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A. Right.
Q. And we look at how much will come from the
local mill levy and that ended up being approximate
the 18.7, and how much from the state equalization,
and that ended up being approximately 24.4 million?
A. We figure out what our local option budget
on supplemental general fund will be based on
percent, and we used the maximum percentage without
going out to an election at 30 percent; that equals
just over the $45 million. And then, at 85.7 perce
that it's prorated at, we receive -- supposed to
receive the $24 million from the State. It was the
prorated again down to 83 percent, so we did not
receive that full amount, once again putting more
burden on the local taxpayer.
Q. | want to be fair to you. Let's look at
page -- let's look at the -- you don't have
Exhibit 29 in front of you.

MR. CHALMERS: Do we have Exhibit
10297

MS. TIBBETS: No.

MR. CHALMERS: Thank you.
Q. Exhibit 1029 has been discussed. And
before -- it's the Form 150. | think it was

discussed as one of plaintiff's exhibit numbers the

nt
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other day and | talked to Dr. Lane about it.
A. That would be correct.
Q. This is the form that one uses to calculate

what the local option budget would be, is that

correct?
A. That's correct.
Q. And after you get down to the bottom of this

form, it gives you a number from which the
percentage, whether it's 29 or 30 or 40 percent or
whatever, couldn't be 40 -- couldn't be higher than

31 -- and that's the 151-point -- roughly 7 million
dollars at the bottom of the documents, is that

correct?

A. That's based up to 30 percent and then we
multiply the enrollment figures once you add the
numbers that are indicated on this particular form,
lines 3 through 13, 15, and 18, at the bottom.

Multiply that by the 3,443, that's what equals the

151 million plus.

Q. Yeah, so you have that number and then as
the board, they make a decision whether they want t
have an LOB at 25 percent or 30 percent or if they
want to go to voters and try to go to 31 percent?

A. That figure is based off the utilization of

that.
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Q. If we take that number, that 151 number and
use the 30 percent figure -- | know you guys didn't

end up exactly 30 percent -- that should give you

what the local option budget was, right?

A. Give us the total dollar amount.

Q. That would tell you how much you're going to

raise, in theory, from the local option budget?

A. That would be correct, and ours was 29.8
percent.
Q. And then the issue is who ends up funding

that number with the equalization amount. And so,

you fund that at -- if you fund it and raise 18,785

and the State raises the 24 million, that's what th

splitis as it's proposed in the budget, correct?

A. That would be correct.

Q. And when this budget was prepared, before it
was prepared and approved, you were told by the
Department of Education that, look, we haven't
appropriations to give you 100 percent of the LOB,

the LOB equalization act. That doesn't come as a
secret to you this last year, was it?

A. That it was going to be prorated down to 83
percent? No. We knew it was going to be another ¢
for us.

Q. So when the calculation is made here, what

ut
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happened is, is that the number, the 18.8 million,

you will, on page 5 of Exhibit 1026, that number we
up some to make up for the State not fully funding

the LOB equalization?

A. It would have had to have gone up or we cut,
we did not increase that amount you can see but we
would have to cut $5 million in order to --

Q. Yeah, and you ended up being at around 29
percent, 25.5 or 29.8, what was it?

A. 29.8.

Q. About 29 percent of your revenue for this
year. So | would assume what happened is, is that
when you filled out the form, 155, that you just

simply raised more in your mill rate to collect mor
money to make up for the loss of the equalization?

A. Actually, what happened is our enroliment
went up slightly, which is what kind of shook out

that percentage a little bit, not necessarily

increasing the local collection.

Q. Well, in any event, | guess the point I'm
trying to get to is that the number we're looking a

on page 5 of Exhibit 1026 shows approximately $24.4
million additional state aid that your district

received as part of the LOB that the State -- or th

your district had gotten?

nt
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A. We did not receive the total amount because
of the proration. It was not fully funded.

Q. Do you know how much you received?

A. Approximately 5.2 million less, so | will

say 19.1, roughly.

Q. Well, the statute provides that you can fund
your LOB up to 30 percent of the revenue. Did you
your district then raise the additional mill levies

in order to get up to the 30 percent to make up thi

$5 million reduction --

A. We did not raise additional mills. The mill
levy to go up -- the board was not willing to do th

at this point. Doesn't feel like our community cou
actually manage that.

Q. Then, you had the ability -- or the board,
more accurately, had the ability because there was
another 5 million before they got to the 30 percent

they had the ability to raise mill levies to get th
additional 5 million but made the election not to?

A. Made the decision not to feeling like it was
not the responsibility, frankly, of the local

taxpayer to pay for that.

Q. The $5 million you talked about, how much
additional mill was that again?

A. It was about 695,000 per mill, so if we

at

at
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round it up, might be a little easier for the math.

Q. Okay.

A. 700,000, would have to raise it almost seven
mills to get there.

Q. You testified yesterday that your district

has, at least in the last several years, kind of

adopted a pay-as-you-go sort of approach, is that

correct?
A. Yes, | did testify to that.
Q. So that | -- | don't know whether to expand

on it or whether just to try to explain it. | thin

what you're saying, is it correct, is that you look

at, as a district, the ability of your economy to b

able to support and your taxpayer to be able to
support a tax increase, and then you make a judgmen
on whether it's in the best interest in that

community to raise taxes or not?

A. That's correct.

Q. And at a local level, with the local input
from the people who come into your meetings that ar
conducted on the budget, the decision from your boa
has been, we think we're as high as we want to go?
A. That's correct, keeping in mind the median
income for most of our families is $37,000, that ou

folks don't live in high-dollar homes, so our mill

rd
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that is raised at 700,000 per mill is not comparabl

to a lot of other school districts.

Q. The decision that is made on where is -- the
stopping point on how much money you'll raise, even
with the possibility of raising additional money,

that decision would have been made by your board
having information about how your students are
performing. They know how your kids are getting

along on not only the assessment tests, but

generally, don't they?

A. Absolutely. They're kept informed about
that.
Q. Part of their responsibility of your

administration to keep your board members well-
informed on how schools are doing, how they're
progressing, is that right?

A. That would be correct.

Q. It's also made with input from your
superintendent and from you and others about what y
perceive to be the costs necessary to provide a
suitable education, isn't it?

A. Yes, and the board takes that responsibility
very seriously and they review all of those entitie

and have significant conversation and discussion

about those issues. But again, continue to go back

ou
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to it's not the local community's responsibility to
pay for and fund that suitable education.
Q. | understand that that's your position. If
you go to page 6 --

MR. RUPE: Move to strike the
argument. | think that's the law.

MR. CHALMERS: Itisn't the law,
but | understand your position, too.

JUDGE THEIS: Let it stand of what
itis.
Q. (By Mr. Chalmers) Exhibit 1026, page 5, go
to the next page, which is page 6, this is, of
course, again, the Budget at a Glance and this show
at the top the FTE enrollment from 2007 and then
projected into '11/'12, is that correct?
A. That's correct.
Q. And you indicated that the actual enroliment
'11/'12 ended up being a little bit higher than was
projected on the '11/'12 budget, is that correct?
A. That would be correct.
Q. Do you know approximately what the increase
was this last year?
A. | believe it ended up at 18,590 students,
roughly.

Q. And so the increase would be?
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A. 150 --

Q. Couple percent maybe?

A. 150 kids.

Q. One percent? A little less than 1 percent,
IS that right?

A. Potentially, yeah, that would be about
right.

Q. Before that little deviation, let's go to

page 7 of Exhibit 1026, which is the miscellaneous
mill rates by fund. This is identifying what it wa
that you folks adopted for this last year as the mi

rates that would be used for taxing your community,

Is that correct?
A. That's correct.
Q. Before we talk about those in a little

detall, has there been a decision as to what the mi
rates would be for next year?

A. We have not had a conversation. As far as
the total, when talking with the board, their

indication is that they want to not raise their mil

levy. So most likely the total mills will fall out

to be about the same, 60 mills, just over 60 mills.

Q. The decision on when the mill will be
whatever the mill will be, will be made, that has t

be made before the budget is published, so it's goi
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to be made sometime by the end of this month?

A. Yes.

Q. If we go through real quickly, the seventh
page of Exhibit 1026, or the page numbered 7, that
shows the 20 mill, which is the local effort we

talked about at the top?

A. That's correct.

Q. It shows the supplemental general, and

that's the mill levy rate in your district for LOB,

Is that right?
A. Right, the mills, mm-hmm.
Q. There was a decrease in the mill rate in

'10/'11 from '09/'10. '09/'10 was about 30; it wen
down to about 26.5. Is that because for '10/'11 --
why is it that, that the mill levy would go down?

A. We were bringing it down in order to
maintain the same mill levy to the previous year at
60.124 mills, so we had to reduce that --

Q. How do you bring the supplemental mill levy
down if you're trying to get 30 percent of the
general revenue which has gone on?

A. 30 percent is different than the mills, so
mills will shake out based on the percentage, so --
Q. How is the mill in '09/'10 higher than
'10/11? In'09/'10, did you have more than 30




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KELLI MATHER -- CROSS BY MR CHALMERS

518

percent of your LOB?

A. No, we've never had more than 30 percent.
Q. Do you know why the mill then would have
been, oh, about five and a half less this the
succeeding year for each year you're trying to levy
about the same amount?

A. We've levied different tax amounts, if you
can see, it changes, that we will increase or

decrease just a little bit here and there either in

the capital outlay. So in'09/'10, it was reduced

four, but in '10/'11 we pushed it back up to eight,
decreasing the mill levy in the supplemental genera

Q. And | appreciate that, but to get the 30
percent of the LOB, it takes whatever mill levy it

takes, right?

A. Well, you have 30 percent to figure out what
your local operation budget amount of money will be
yes.

Q. What you look at is, this is our 30 percent,
here's how much we're going to get from the State,
here's how much we need to raise, and then it takes
whatever the mill levies need is what you need to
raise, right?

A. Right, based on your --

Q. So the calculation of the mill levy for the

to
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supplemental general should be a function of how mu
IS it we need to raise?

A. Based on assessed valuation of the property.
Q. Do you know why you had to raise less in
mill levies -- or I'm assuming the mill levy going

down in '10/'11, as opposed to '09/'10, meant that
you had to raise less money in '10/'11 with the LOB
A. We didn't have to raise less money. We
raised the mills in the capital outlay up to eight

where it was four the year prior. So we were still
collecting the taxes in a different area in the

capital outlay.

Q. But you can't use capital outlay tax money
for --
A. But the mills -- if we don't want to over

increase overall the mills of 60 mills, which is wh

we were trying to do, that's what mattered, the 30
percent is a separate issue. So that's based on th
assessed valuation of the property. And yes, then
collect that based on the number of mills in our
community, if it equals $700,000 per mill, that may
fluctuate out a little bit based on how that assess
valuation goes up or down in the community over tim
Q. Here's how -- | don't want to be unfair to

you on this again because | think there's an

ch

at
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explanation for this we're overlooking. The budget
in '11/'12 showed that the mill levy was going to b
about, a little bit more than 30 to get up to what

you decided was the LOB for that year of around 30
percent. And the fact that it's 30 is just

coincidental?
A. That's exactly right.
Q. The previous year, '10/'11, actual was

24.48. What that would suggest is, is that you did
not have an LOB to the full amount, the full 30

percent for the '10/'11 year. Is that how it worke

out?
A No.
Q. So you're able to raise the same amount of

money to get to your 30 percent in '10/'11 with 24,

mill as what you were needing to raise in this year
where you required 30 mill?

A. Yes, and again, looking at the total balance
of the total overall mills, just like with the 20

mills that we have across for the general fund.

Q. Was there a bump in assessed values in
'10/'117
A. | don't have the assessed valuation in front

of me. | do believe there was a slight increase in

the community.
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Q. Let's talk about a couple of other mill
levies. There's the capital outlay mill levy and i
is absolutely and completely within the discretion
your board, doesn't need an election to go up to
8 mills, is that right?

A. That would be correct.

Q. And at least for this last year and for

'09/'10 it looks like you were targeting about four

mills?
A. That's correct.
Q. Money -- we've talked about these various

funds -- that is raised by property taxes for capit

outlay cannot be spent for non-capital outlay
expenditures, is that correct?

A. That's correct.

Q. Money that is available through the general
fund, whether it's an LOB, whether it is the
supplemental general, which | guess would be the LO
whether it is the general fund, that money can be
transferred into the capital outlay silo, the capit

outlay fund, can't it?

A. Some of that money can be transferred into
the capital outlay, yes.

Q. And it has been in the past?

A. Yes.

of
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Q. Now, if we focus on in '09/'10 and '11/12,
in those years there was no capital outlay

equalization, is that right?

A. That's correct.

Q. But there was LOB equalization, wasn't
there?

A. Yes.

Q. So what a district could do is raise their

mill levy for LOB, get equalization money, and then
transfer some of that money into the capital outlay
fund, is that right?

A. We could. We could continue to raise the
mill levy and have our local taxpayers pay for
education and move money into capital outlay. Our
board of education has chosen not to do that,
continue raising the mills.

Q. A few more questions about Exhibit 1026.
Let's go to the next to last page. Really not sure
what the last page is, but the next to last page.

And this is a document that is entitled, Average
Salary for Your District, is that right?

A. Yes, uh-huh.

Q. And the information provided on this table
would have been provided by your district to the

State when this document, this Budget at a Glance,
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was published, is that correct?

A. That's correct.

Q. Actually, they probably received the
information independently in other ways, didn't the

A. Who received the information?

Q. The State, you probably were reporting this
data --

A. On this report?

Q. Other ways.

A. Yeah.

Q. As a reality, since 2005, with Montoy

there's been a lot more data that has been reported
to the State, isn't that correct?

A. We have to collect a lot of data, different
reports, and submit it to the State, that's correct

Q. The State Department of Education has been
interested in knowing the details of your district'

and other districts' school finance expenditures,
much more since 2005 than they did before, is that
right?

A. | don't know in regards to prior. | know
recently in my experience that we submit a great de
of information to the State.

Q. The exhibit page 9 shows this FTE, and

that's the full-time enrollment, is that right?

al
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A. Full-time equivalent.
Q. Full-time equivalent. But now we're talking
about full-time equivalent for these categories of

your staff, that is the two -- or 500 staff, is tha

right?
A. That's correct.
Q. And it shows full-time equivalent teachers,

teachers full-time, full-time equivalent it shows f
the year '09/'10 the actual number was 4,445 full-

time equivalent teachers for your district, is that

right?

A. Equals the full-time equivalent teachers for
'09/'10, 1,445.

Q. And it shows the total salary and the

average salary that's paid to those teachers as bei
roughly $54,000 a year, is that correct?

A. That's correct.

Q. That doesn't include whatever benefits that
may be associated with their salary, but that's wha
they get in terms of cash that you have to pay each
year, is that right?

A. That's correct.

Q. Then, for the next year actual, that would
be '10/11, the year before last, it shows 1,465

full-time teachers and that would be an increase of

or
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what, 20 teachers full-time equivalent from the
previous yeatr, is that correct?

A. That's how it reads, correct.

Q. Then budgeted last year, it shows the same
numbers of full-time teachers as was in '10/'11, th
previous year?

A. That's how it reads, that's correct.

Q. And is it your understanding that you used
the full budgeted money and hired approximately the
same number of teachers this year as you did last
year?

A. It's my understanding that we have not cut
additional teachers this year, so that would be

correct.

Q. And at least since '09/'10 there have been
no cuts in teachers?

A. In reading this report that's correct.

Q. In talking about cuts, you mentioned that
there had been a cut of a bonus program yesterday.
A. A signing bonus.

Q. A signing bonus. When you were laying
teachers off -- I'm not sure when that was, but whe
you were laying teachers off there wouldn't be a ne
for signing bonus, would there?

A. We still want to try to recruit the best
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teachers that we have, but we still have to fill
classrooms and have teachers in those classrooms.
believe we still need to have a signing bonus.

Q. We also have teachers in other districts

that were being laid off. | think that's what you

hear?

A. | don't recall hearing that, but that could

be --

Q. Maybe not. | mean, do you know if this was

a unigue deal to your district, that whenever it wa
that you laid these teachers off --

A. | think any school district that's
experienced the same kind of cuts may be cutting
teachers. | can't speak for them and what their cu
are.

Q. If there are teachers available in the
market, if you're having to lay teachers off that
have been -- that have been teachers that you've
given professional development and that you've
trained, why wouldn't those be the first teachers y

go to rehire?

A. If we have the funding, we would rehire
them.
Q. Why would you need a bonus to rehire a

teacher that you already had -- that you'd laid off

ts
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A. We had a signing bonus in place to look for
specialized teachers, highly-qualified teachers tha
is outlined by NCLB, the No Child Left Behind
requirement, that they have to be highly-qualified
the core subjects.
So there's some difficult positions to
fill. That's typically what our signing bonus woul
utilize. Teachers don't usually wait for jobs, so
they're cut from their positions, they're going to
look for another position in any other surrounding
district that they can. They may not be available.
Q. Let's look to Exhibit 121 -- or 1021, I'm
sorry.
MR. CHALMERS: Do we have a copy
for her?
Q. You have a copy up there? That's the
profile information '11/'12.
MS. TIBBETS: Do you have one up
there?
THE WITNESS: Well, | don't. 1do
now. Thank you, sorry.
Q. (By Mr. Chalmers) On page 3 of that
exhibit -- actually, it's the fourth page in, under
number four, second full paragraph, it reads -- and

again, this was the profile information from this

go
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last year, wasn't it?

A Yes, '11/'12.

Q. Did you have any involvement in preparation

of this document?

A. My director of finance puts this together.

Q. It reads, budget reductions were aimed at

areas not related to instruction and student suppor
Do you agree with that statement?

A. Yes, the intention is, as much as possible,

Is to keep the cuts away from students and

instruction as much as we can.

Q. And if this chart is accurate in terms of

the expenditures that go to, and we went through th

list, you're pretty successful in keeping those cut

away from those areas, weren't you?

A. From instruction. We did have student

support service areas that we had to cut. You saw

decrease in those areas. Couldn't keep away cuts i

all of the areas, but ...

Q. | want to look at Exhibit 1033. 1033 is

what is available on the Kansas Department of

Education's website as your district's budget for

this last year, is that correct?

A. That's correct.

Q. And | want to go through a little bit of it

at
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to explain, and | don't want to spend too much time

if we can avoid it, but there are some codings on t

front. There's a zero -- or C-07 federal funds. D

you see what I'm referring to?

A Yes.

Q. And that corresponds to code numbers that

are found in the exhibit. In fact, if you look at

page 18 of the exhibit you find the beginning of th

code 07, is that right?

A. Let me catch up with you here. Page 187
I'm not seeing -- | see it on page 18. Is

that what you said? I'm sorry, some of the --

Q. Okay, and so --
A. Funds, mm-hmm.
Q. And Code 7 discussion continues on from 18

to 22. And | mention that only to illustrate that

all the detail on federal funds under Code 7 are
contained on those various pages we just talked
about.

A. On page 18, it outlines the federal dollars
that we receive, yes.

Q. And then, all under the category of Code 7
is the detail that applies for the federal dollars

portion of your budget?

A. It breaks it out, that's correct.

he
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Q. The information provided in this budget
report, how do you, in your office, verify it?

A. In regards to how do we verify that these
numbers are correct, is that your question?

Q. Yes, ma'am.

A. We look at what the allocations are under
our federal dollars, and then we place them in

certain categories that -- we have to utilize the

State numbering system, which is this format, and w
just put them in our system, and we verify that the
equal what's allocated under those federal funds.

Q. And this would show on page 18 at kind of
the top level, there would be, in '09/'10, about

$11.7 million in Title | funds, '10/'11 about $10.4
million, and then it was about estimated to be abou
$10 million this year?

A. That's correct.

Q. Did it work out, to your knowledge, to be
about $10 million this year in Title fund money?

A. This year it was actually a little more than
that. It was more than the 10 million.

Q. If we look again on page 10 of 1033, where
we've got these different codes, if we're intereste

in the detail that's behind each one of those

categories, we'll just go to those code numbers on
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the bottom of the exhibit, whether it's Code 11 or

or whatever we looked at, | guess it was 8. -- and
that would give us the detall, is that right?

A. That's correct.

Q. Let's go, just for fun, to the supplemental
general, which is Code 08, which starts at page 23.
Are you there?

A. | am. Sorry.

Q. And it starts out with the revenue side at
the top, and then it has a box that talks about
supplemental general expected it tells you where th
money is spent, does it not?

A. I'm looking at page 23, is that where you're
at so I'm on the same page?

Q. Yes.

A. Looking at the budget, the actual
expenditures for the last two years, the budget on
the right-hand column.

Q. There should be, under the column -- or
under the table supplemental general expenditures,
shouldn't there be a code showing a transfer, if an

of that LOB money was transferred to, say, capital
outlay?

A. If money was transferred, you would see a

transfer.

at




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KELLI MATHER -- CROSS BY MR CHALMERS

532

Q. Would that be on page 27 under number -- |
don't know if this is true or not -- under the

category, property, equipment, and furnishings.

There's a 700 there. It's Code Line 775 -- I'm

sorry, 780.

A. That necessarily wouldn't be a transfer
there. We would actually use it. We use capital

outlay as an appropriate expenditure for those type

of items as well as technology quite a bit.

Q. What do | look at real quickly to find the

amount that was transferred?

A. That's what I'm looking for, the number for
you.
Q. Don't spend too much time on it. If you

don't see it obviously, let's move on.

A. I'm not seeing it.

Q. Let's talk about capital outlay, that's
Code C-016, and | want you to help us understand

what's shown on page 45 of the exhibit. Are you

there?
A. | am.
Q. There is a category dealing with capital

outlay for '09/'10 that is entitled, 5206, Transfer
from General. Do you see what I'm talking about?

Down near the bottom, right above --
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Let me find you.
-- resources available. Code Line 100.

| do, mm-hmm.

o> 0 »

And it shows 8-point -- nearly, what, $8.1
million having been transferred from the general fu
into capital outlay, is that correct?

A. Back in '09/'10, that would be correct.

Q. Special reserve is C 047, and that doesn't
have a numbered page, unfortunately; just says C
047.

A. Page 47.

Q. Well, it says Code Number 47 at the bottom.
A. Code number?

Q. It's past the numbered pages. It's the

special reserve fund. What's the special reserve

fund?

A. Spoke about yesterday. We are self-funded
for our Worker's Compensation program and we have t
keep funding in there for catastrophic events, if 0
employees get hurt and we take care of all of that

cost.

Q. Then there is a contingency reserve found at
053. That's a couple pages in. Actually, this one

has a numbered page. It's number 80. Do you find

it?

nd
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A. | do.
Q. What is the contingency reserve?
A. Contingency reserve is where we have funding

set aside for, again, catastrophic events that may
occur for our school district. | shared with you
yesterday that we currently have $8.5. We would be
taking $2 million out of the contingency reserve at
the end of this year, leaving it as approximately
$6.5 million.

Q. So if | understand, you have the '11/'12
budgeted amount was to be at the 8.5 million, but
apparently, actually what you spent, you spent
another 2 million from that reserve this year --

A. We will. At the end you'll see that
decline. It's budgeted at 8.5 because that's what
start the year. We have to reflect that. But att

end of the year when you see the actuals for the ne
year's report, it will say 6.5.

Q. And that 6.5 -- that 2 million that was
taken out, then, that we're talking about, that was
spent, what, in '11/'12, or is that to be spent in

'13?

A. It will be spent in '11/'12 to help us from
cutting other things.

Q. Let me have you take a look at Exhibits 1040

we
he
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and 1043. 1043 is a Fiscal Year 2012, so that woul
be this year, general state LOB payments. And it
shows on the last page where it says, D 0500,
Wyandotte, Kansas City, it shows that this year you
district received about $19.5 million in LOB aid fr

the State. That's that equalization payment, is th
correct?

A. That's prorated that's exactly the amount |
shared with you earlier and indicated we should
receive 24 million and we do not.

Q. And if we look at the very top on page or on
Exhibit 1043, that shows the prorated amount that w
paid in LOB statewide, which was in equalization
money, which was $262,095,677, does it not?

A. It says, state total, and it gives that

figure, that's correct. So | assume that is --

Q. You don't have any reason to dispute that,
do you?

A. No, | assume that's the total for the
equalization.

Q. Let's look at 1040, and this is a state

document. If we look at the last page, where it sa
D-050 Kansas City, Wyandotte, it shows for the
available information the '10/'11 enrolliment, full-

time enrollment for that year, does it not?

om

at
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A. It does.
Q. And then it shows the per pupil expenditures
for capital outlay, the per pupil expenditures for

bond and interest, and then for all other categorie

is that correct?
A. Yes, that's correct.
Q. And it shows in Kansas City the per pupil

expenditures in capital outlay are $812 per pupil,

that correct?

A. 818.

Q. 818, thank you.

A. That's correct.

Q. Which is about -- little bit more around

250 -- little less than 250 -- more than the State
average which is shown down at the bottom of the
document, is that correct?

A. That would be correct.

Q. It shows the bond and interest at about 517
per pupil, which is roughly half -- well, not quite
half, 45 percent, perhaps, of the State total, is

that correct?

A. Yes.

Q. It shows all other funds as $14,218 per
pupil, which is about 4,000 -- well, $3,500 more pe

pupil than the State average, is that correct?
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A. That would be true.

Q. Now, let's compare that number, because it's
been compared with Shawnee Mission District, which
the last item, which is -- or the last district.

It's 512 on the page. And that shows the per pupil
funds other funds for that district are $9,766, is

that correct?

A. That's correct.

Q. That's well less than the State average and
nearly $5,000 more than what per pupil your childre
in Wyandotte County receives in all funds other tha
per pupil -- all funds other than bond and interest

and capital outlay, is that correct?

A. That's correct.

Q. | want to talk to you about mill levies.

And if | could show you -- let's talk about Exhibit

1107 and 1104. 1107, if we start with that first,

and you go back one, two, three -- looks like about
ten pages, you'll find a table that has Kansas City
USD 500. That would be your district, is that
correct?

A. That's my district, that's correct. Let me
just find it. Okay, got it.

Q. It's four from the back. You got it,

great. And this shows a history of what the mill




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KELLI MATHER -- CROSS BY MR CHALMERS

538

levies have been for the general fund, that's the

local effort 20 percent that everybody has to do, f

the LOB for capital outlay, for bond and interest,

and it also shows an ancillary mill levy. What is
that?

A. The ancillary mill levy is that appropriated
tax levy that we are not eligible for. It's a

building tax levy and you have to get state board
approval for.

Q. And then there's other mill levy, and
probably -- what other mill levies are there that

your district -- these are levies that your distric

can issue under law, is that correct?

A. Yeah, and it would be probably like our --
it would be a KPERS mill levy for us, we'd have our
public library mill levy in there, because for our
school district we govern the public library, so we

have to govern the mill levies on that.

Q. Your public library got an award recently,

did it not?

A. It did get recognized.

Q. It's been described as being one of the more

superior -- well, if not the most superior public
library to any library in the area, including those

in the south, Johnson County area, is that right?

or
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A. We've done very good with our public
libraries. We're proud of that, yeah.

Q. Now, the mill levy history then shows what
it shows, but so that we know what we're talking
about, at the top line where it says, 2012, and it

has the supplemental general 30.5, that's what ende

up being the mill levy for 2005 for the LOB, is tha

right?
A. That's correct.
Q. Let's look at the front page, which is Blue

Valley of 1107, and it shows what those mill levies
are for that district, does it not?

A. It does.

Q. And it has the same 20 mills. Its mill levy
for its LOB is a little less, is that right?

A. It's a little less, yes, that's correct.

Q. Bond and interest is a little higher?

A. Correct.

Q. Let's go to the second page of that exhibit

and it shows -- still dealing with Blue Valley, it

shows the total mill levy of 56.2 this last year, i

that right?
A. Yes.
Q. And if we went back to your Wichita -- or

Kansas City, rather, | should have kept you there,
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the total mill levy there was 60.27 this last year,

Is that right?
A. Yes.
Q. So we got a split of about a little less

than three -- little bit less than four mills,

rather, is that correct?

A Yes.

Q. Between the two?

A. That's correct.

Q. Let's look at a couple pages in -- well, |

don't want to do that. Let's look at the very last
couple of pages in the exhibit, and that's the
Shawnee Mission 512. And it shows the mill levies
looking to the back end, it shows for that 56.14, f
the Shawnee Mission District in terms of what they'

levying this last year, is that right?

A. For their general -- or for their
supplemental?

Q. For all mills.

A. For all?

Q. Yeah.

A. 56, mm-hmm.

Q. Which works out to be -- | think it works

out to be, if I've lost the Kansas City -- two or

three mills less than what Kansas City does, is tha

or

re
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right?
A. That would be correct.
Q. That's right, because you were at 60. Now,

let's go and look at -- there's a Wichita category,

and did you find that for 259.

A. | have.

Q. And they had the mill levy in total this

last year of 57.02, is that correct?

A. That's correct.

Q. Which would be less than one higher than

Blue Valley and a little bit lower -- no, and less
than one higher than -- less than one higher than

Shawnee Mission, is that right?

A. In comparison for the totals, that is
correct.
Q. For all practical matters the mill levies in

Wichita worked out to be the same as it was for Blu

Valley and Shawnee Mission, is that right?

A. They are close.
Q. Let's look at --
A. | think there's a difference that needs to

be discussed, however, is how much the mill actuall
earns. So you can have -- we would have to, in our
community,